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2 ORGANIZATION OF RAILROAD COMPANIES. 


A Railroad Company is a Private Corporation. 

2. A railroad company is a private corporation within 
the meaning of art. xv1, § 4, of the Constitution of 1874, 
relating to cumulative voting.’ 


A Railrcad Company is a “ Person.” 

8. A railroad company is a “person” within the 
meaning of the road laws, and as such is entitled to 
notice of a view, as the owner of improved property. 
The company has as much right to notice to give it an 
opportunity by its agents to represent its interest as a 
natural person has. The dominion and title to the per- 
petual use of the ground for the purposes of its charter 
are as complete as that of any natural person and its in- 
terests in its improvements may be as great.* 


Grant of Corporate Powers. 

4. The grant of corporate powers is to be taken most 
strongly against the grantees.’ 

Buracg, C. J., in Com. v. Erie & North-East R. R. 
Co. said: “ When an act of incorporation authorizes the 
making of a railroad which is not possible to make with- 
out using the streets of a town’ or part of it, still such 
streets cannot be so used if the same act of incorporation 
forbids it. If the powers given to the corporators cannot 
be executed without disregarding the restrictions with 
which they are coupled, they cannot be executed at all. 
In a private deed, an exception as large as the grant, is 
void because private deeds are construed most strongly 
against the grantor. But a grant of privilege by the 
Rtate, to a body of adventurers must be construed pre- 

* Pierce v. Com., 104 Pn. 150 (1883). 


Road in Lancaster City, 68 Pa. 896 (1871). 
27 Pa, 399 (1856), 





4 ORGANIZATION OF RAILROAD COMPANIES. 


ing and discharging freight and passengers. Nor has the 
company a right to occupy any part of the fifty feet by 
any structures except the railroad itself. 

In Mayor of Allegheny v. Ohio & Pennsylvania R. R. 
Co., Lewis, C. J., said: “The company, like individuals, 
are responsible for all the consequences to which their 
acts necessarily lead. If they stop their trains on that 
part of the road, for the purpose of receiving and dis- 
charging freight and passengers, without guarding the 
common from trespasses committed in arriving and de- 
parting, and in loading and unloading, and without pro- 
viding suitable accommodations for those purposes, on 
their own ground, they become parties to the intrusion. 
Tho right to receive and discharge passengers, even 
within the fifty feet, exists only by implication, and is 
not to be carried farther than necessity requires. As the 
present terminus of the railway is at this point, this right 
would scem to be to some extent a necessary incident of 
the right of way. But the company have no right to 
occupy any part of the fifty feet by any structures except 
the rnilroad itself. They have no authority, under the 
contract or otherwise, to erect, even within the fifty feet, 
any warchouses, depot-houses, car-houses, wood-houses, 
water-houses, or any other buildings for receiving or dis- 
charging passengers or freight on that part of the railroad 
which pases through the common. Wagons, drays, and 
cartinges have the privilege to receive and discharge 
freight and passengers on the public highways, but their 
owners have no right whatever to erect permanent build- 
ings there for the accommodation of their trade in this 
respect. The railroad company must be governed by the 
aame rules of law. The practice of detaining their cars 
and locomotives on that part of the railroad, for long 
periods of time, and thus using the ground for the pur- 








6 ORGANIZATION OF RAILROAD COMPANIES. 


funded debt, but exceeded six per cent. on the capital 
stock. ‘The court held that the grant had ceased. 

Where a railroad company was authorized to appro- 
priate four rods in width and no more, except in deep cuts 
and fillings, or at points selected for depots or engine and 
water stations, and was given five years to complete its 
road, and it constructed within the five years a horse road 
only, it could not, after the expiration of the five years, 
appropriate land for engine and water stations.* 

‘A company authorized to build a railroad for the 
development of its own lands cannot build a railroad 
beginning at a point on other lands than their own for the 
accommodation of the public. Thus an act authorized a 
company to hold land and “to mine for coal-oil and 
other minerals,” and also to have the right to construct a 
railroad from any of their lands to connect with any 
road or roads now built or hereafter to be constructed, or 
to any navigable stream. The court held that the ter- 
minus a guo must be on the company’s own lands, and 
that it could only build a road for the transportation of 
its own products? 

Under the Act of April 16, 1838, which prohibits the 
erection of buildings on the embankment of the Phils. 
& Columbia R. R. without written permission from the 
Canal Commissioners, it was held the buildings could not 
be erected on enlargements of the embankment.‘ 


Grant of Franchise cannot be Claimed by Implication. 


5. A corporation which sets up a franchise, or a power 
or authority as a justification for doing a particular thing, 


* West Branch Canal Co. #. Elmira & Williamsport R R, Co, 55 Pa. 180 
(1867) 
* Plymouth R. R. Co. v. Colwell, 39 Pa, 337 (1861). 
* Warren & Franklin By. Co, #, Clarion Land Co., 54 Pa. 28 (1866). 
“Downing », MeFaddeo, 18 Pa, 334 (1852). 
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of April 12, 1864, and April 13, 1846. The Act of 
April 13, 1846, incorporating the Pennsylvania Railroad 
Company (P. L. 812), § 17, enacts that ‘it shall be law- 
ful for the said company, in the manner and subject to 
the conditions and provisions hereinbefore provided in 
relation to the main line of their railroad by this act au- 
thorized to be made, to make such lateral railroads or 
branches, leading from the main line of their said rail- 
road to such convenient place or points, into either of the 
counties, into or through which the said main line of their 
road may pass, as the president and directors may deem 
advantageous and suited to promote the convenience of 
the inhabitants thereof and the interests of said com- 
pany.” The Act of April 12, 1864, extends the provisions 
of the 17th section of the Act of 1846 to the Philadelphia 
& Reading Railroad Company. It enacts (P. L. 396) 
that ‘so much of the 17th section of the Act of April 
18, 1846, entitled “An Act to incorporate the Pennsyl- 
vania Railroad Company,” as confers the right of making 
lateral or branch roads leading from the main line of 
their railroad to places or points in either of the counties 
into or through which the said main line may pass, 
under the provisions and restrictions therein mentioned, 
be, and the same is hereby extended and applied to the 
Lebanon Valley and the Philadelphia & Reading Rail- 
road Company? 

“ The defendants declare in their answer that they have 
power under these acts to cross any street or highway in 
the commonwealth, either by an elevated road or at grade; 
nay more, that they have the right to build branch roads 
in the city of Philadelphia, either at grade—that is, along 
the streets of Philadelphia—or as elevated roads above 
them. And that they have the right to do this either 
with or without the city’s consent, according to their own 
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must give up your claim, for nothing else can possibly 
avail you. A doubtful charter does not exist, because 
whatever is doubtful is decisively certain against the cor- 
poration.’ Corporate power can never be created by 
implication, nor extended by construction. No privilege 
is granted unless it be expressed in plain and unequivocal 
words, testifying the intention of the legislature in a 
manner too plain to be misunderstood. In the construc- 
tion of a charter, to be in doubt is to be resolved, and 
every resolution which springs from doubt is against the 
corporation: Penna. R. R. v. Canal Commissioners, 21 
Pa. 9. 

“All railroad charters are to be interpreted by a strict 
construction of the words of the grant. Whatever is not 
unequivocally granted is taken to have been withheld. 
‘All acts of incorporation, and all acts extending the 
privileges of incorporated bodies, are to be taken most 
strongly against the companies: Commonwealth v. Pitts- 
burgh & Connellsville R. R. Co., 24 Pa. 161; 2 Cranch, 
167; 9 Howard, 184; 96 U.S. 338; 12 Wall. 65; 21 IIL. 
205; 18 Howard, 71. If they step one inch beyond their 
chartered privileges to the prejudice of others they are 
liable to be enjoined, irrespective of the amount of dam- 
ages: 24 Pa. 161. . 

“The authority to build the road in question in this case 
is claimed by the defendants, under the Pennsylvania 
Railroad Act of 1846, and the Act of 1864, extending 
the 17th section of that act to the Philadelphia & Read- 
ing Railroad Co. I have already quoted both of the 
provisions referred to. By these acts the defendants are 
authorized to make such lateral railroads or branches 
leading from the main line of their said railroad to such 
convenient place or points into either of the counties into 
or through which the said main line of their road may 
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nor that of 1864, gave any power to occupy roads or the 
streets of a city or-town longitudinally. The Act of 1846 
gave the Pennsylvania Railroad Co. authority to ‘inter 
acct or cross any established road or way,’ and no more. 
‘The same right was given to the Philadelphia & Reading 
Railroad Co. by the Act of 1864, as well as by their 
charter, and no more. The word ‘street’ was nowhere 
ured in either of those acts, nor is there any réason to 
suppose that either of those acts contemplated the inva- 
sion of the streets of cities by branch steam roads. If 
the general terms‘ road or way’ are to be construed (under 
the rule of strict construction to be applied to such 
grunts) as conferring an authority to cross any number 
of streets they may please, and if that authority has not 
been impaired or modified by any subsequent legis- 
lation to which they are constitutionally subject, then 
the defendants have the right fo cross, and no more. 
The legislature has, without doubt, absolute control and 
authority over all the highways of the commonwealth, 
whether they be township roads, county roads, streets in 
boroughs, or streets in populous cities. Since the decision 
in the Philadelphia & Trenton Railroad Co.’s Case, 6 
Wharton, 25, it cannot be gainsaid that a power delegated 
by the legislature to a railroad corporation to lay their 
rails upon the streets of a city or town is a constitutional 
and binding exercise of legislative authority: Mifflin v. 
Railroad Co., 16 Pa. 192; Commonwealth v. Erie .& N. 
E. R. R,, 27 Pa. 354; Cleveland & Pittsburgh Railroad 
v. Speer, 56 Pa. 325. But the delegation of this author- 
ity must be clear and explicit. When, therefore, such a 
eas Pittsburgh v. Pennsylvania Railroad Co., 48 Pa. 
is cited as an authority to prove that railroad cor- 
porations have the right to occupy the streets of cities, 
the authority bestowed upon that company by the Act of 
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of 1864 and 1846 as the defendants contend for. The 
cases relied on do not, in my opinion, maintain any such 
position. : 

“ But the defendants contend that they have the right to 
build the elevated road in question without the city’s con- 
sent, by virtue of the branching power, and their right, in 
the exercise of that power, to cross any street or public 
highway of the commonwealth. Much time and effort 
were expended by the learned counsel upon the question, 
whether the point from which the defendants propose to 
start their elevated railroad (in Noble Street below Broad) 
is upon their ‘main line,’ in the sense in which those 
words are used in the Act of 1864. Upon that question 
we are of the opinion that the main line there referred to 
is the main line existing at the passage of that act, and 
not what was the main line of the Philadelphia & Read- 
ing Railroad established under the act of incorporation 
of 1833. By an act passed May 5, 1855, P. L. 610, the 
Philadelphia & Reading Railroad were authorized to 
purchase the Northern Liberties & Penn Township Rail- 
road, ‘and to annex the same to their own road, of which 
it shall thereafter become a part,’ or to purchase the 
shares of the capital stock of said railroad. Prior to the 
passage of the Act of 1864 the defendants, according to 
the statement contained in their answer, which we must 
regard as conclusive for the purposes of the present argu- 
ment, had acquired the ownership of the Northern Lib- 
erties & Penn Township Road, under the Act of 1855, 
and it had become a part of their main line, although 
the two roads were not actually and formally merged 
until May 8, 1871 (see answer, pp. 10, 11, 12, 13, 14, 15). 
The Act of 1855 provided two methods by which they 
might become the owners of the Northern Liberties & 
Penn Township Road, viz.: by the purchase of the road, 
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“We think it clear that what the legislature intended 
by the words ‘main line,’ used in the Act of 1854, was 
not any previous main line, nor any line which might at 
some future time become a main line, but that which was 
the defendants’ main line at the time of the passage of the 
Act of 1864. If we concede, then, that the Northern 
Liberties & Penn Township Road was, as the answer 
avers it was, a part of the defendants’ main line on April 
12, 1864, it would follow, if they have the right under 
their charter to build an elevated railroad from that point 
without the consent of the city, that they might cross the 
streets in doing so. I have said if they have the right to 
build an elevated railroad in the city without the consent 
of the city. I have already endeavored to show that they 
have no warrant of law to occupy the streets longitudi- 
nally without the consent of the city. Whether they 
would have the right, without the aid of the Acts of 
1874 and 1887, under the power to build branch roads 
from their main lines into the counties through which 
their main line passes, to build an elevated road from a 
point.on their main line in the city to any other point or 
points in the city they might select, without the con- 
sent of the city, crossing any street which might be 
necessary for that purpose, may admit of serious doubt. 
It might well be argued that they must show a more 
explicit grant of authority to do that. But, however 
that question might have been resolved before the 
Acts of June 9, 1874, P. L. 282, and May 31, 
1887, P. L. 275, we are of opinion that, since the 
passage of those acts, they have no right to build 
such a road without the consent of the city. The 
Act of June 9, 1874, P. L. 252, enacts that ‘the proper 
authorities of any county, city, town, or township are au- 
thorized to enter into contracts with any of the railroad 
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without the consent of the city, or without subjecting 
themselves to the conditions imposed by the Acts of 1874 
and 1887.”? 


Injunction. 


6. Railroad companies acting in excess of their char- 
tered privileges are liable to be enjoined, irrespective of 
the amount of damage. Thus, where a railroad company 
attempted to fill up a part of the State canal and to erect 
an arch over it, it was enjoined at the instance of the 
commonwealth, although it appeared that the portion of 
the canal affected had scarcely ever been used, and had for 
many years lain in a state of abandonment? 

After a bill for an injunction is filed to restrain a rail- 
road company from going on with the construction of its 
road, the defendants go on with their road at their peril 
before final hearing? 

‘A railroad company may be enjoined from building a 
swinging bridge over a canal when the bottom of the 
bridge is to be within three feet of the surface of the 
water.t 

To entitle a party to a preliminary injunction, the in- 
jury complained of must not be merely technical or fan- 
ciful, but it must be real and substantial, and the danger 
threatened must be immediate and urgent.* 

In Pennsylvania R. R. Co. v, Canal Commissioners,’ it 

‘Phila. ». Philadelphia & Reading R. R., 7 Pa. C. C. R. 890 (1889), 

+Com.r. Pittsburgh & Connellsville R. R. Co, 24 Pa. 150 (1854). 

* Warren & Franklin Ry. Co, v. Clarion Land Co., 54 Pa. 28 (1866). 

“Pennsylvania Canal Co. ». Pennsylvania & Reading R.R, 2 Parsons, 354 
bee ‘burg R. R, e. Slate Valley R. R, 1 Northampton Connty Rep. 11 
(1887); Wind Gap & Delaware R. R. ¢. Perna., 8.4. E.R, R,1 Northampton 
County Rep. 179 (1882); Wind Gap & Delaware R. R. r. Penna, 8.& N. E. 
R. R,, 1 Northampton County Rep. 181 (1882). 

#21 Pa, 9 (1852). 
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Contract of Subscription Must be in Writing. 
& The contract of subecription must be in writing aca 
must specify the name of the company whose shares 
are subscribed for. Thus a promise made by @ person tO 
no particular party to subscribe “for the purpose of con— 
necting Pittsburgh by a railroad with the Steubenville 5& 
2 








Tn ordinary business transactions between a corporation 
and strangers, the authority of agents and the existence 
of contracts may be implied from nequiescence and other 
| circumstances. So, where the assent of the bourd ix 
required by u by-law only, the execution of the by-law 
may be modified by the practice of the corporation: In- 
furance Company v. Smith, 1 Jones, 126, But where 
the act of incorporation grants a power, the mode pre= 
scribed by the statute for its exercise must be strictly 
pursued.” 


Subscription before Organization of Company. 

10. An action does not lie by a railrond company 
against one who before the company wae organized, with 
others, signed « paper agreeing to take a certain quantity 

| of stack, and afterward refused to do so. 

In Strasburg R. RB. Co. v. Echternacht, Brack, C. J., 
anid: “A contract cannot be made by one person alone, 
Tt takes two to make a bargain, Before promise 
becomes a binding obligation, it must not only be made 
‘to, but must be expressly or impliedly accepted by the 
party for whose benefit it was meant. ‘The paper before 
us is no more than a naked expression of the anbecriber’s 
intention to purchase certain shares in the capital stock 
of u company which it was expected would be incorpo- 
rated by the logislature. Besides, it is without any sufli- 
cient consideration, It is not pretended, and cannot be 
made out from the paper that the agreement of the de- 
fendant was the motive of the others for taking stock. Tt 
is well settled that procuring logislation of any kind is 
not a consideration which will support even a direct 
promise to pay a fair compensation for the labor of the 
promisce ubout such a business. Again: if there was a 


439 Pa. 146 (1857), 


> 
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A subscription to the stock of a railroad company prior 
to the procurement of its charter is absolute and unquali- 
fied, and any condition attached to the subscription is 
void. The commissioners who are appointed to receive 
such subscriptions are not the credited agents of the cor- 
poration, for it is not yet in being, but are rather the 
agents of the public acting under limited and definite 
powers, which every one is bound to know. 

After the company is organized, however, conditional 
subscriptions for its stock are valid, and the company 
cannot collect assessments unless the conditions are ful- 
filled.’ 

If after a corporation is organized the president assures 
a proposed subscriber that certain conditions which the 
subscriber suggests shall be a part of the contract, the 
company is bound thereby, and parol evidence of these 
conditions may be admitted in an action to recover the 
subscription, and the non-performance of conditions is a 
sufficient defense? 

After an Act of Assembly is approved by which a rail- 
road company is actually incorporated, conditional sub- 
scriptions to its stock are valid, although the act provides 
that letters-patent shall only be issued when ten per cent, 
of its capital stock had been subscribed. In such a 
case letters-patent are not essential preliminaries of the 
company’s organization, for that was effected by the act 
itself? 

Condition as to Route and Termini. 

13. If the subscription paper sets out the termini and 

the route over which the railroad is to be constructed, and 


4 Caley f. Philadelphia & Chester County R. R.. 80 Pa. 363 (1876). 
* McCarty &. Selinagrote North Branch RR, 87 Pa. $52 (1878); Pittsburgh & 
Btenbenville RR. e. Stewart, 41 Pa, 54 (1861). 
* Manorer Junction, etc, RR. e, Haldeman, 82 Pa. 36 (1876). 
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road, had not extended it to either of the terminal points, 
but had terminated it eight miles from the city of Pitts 
| burgh, and had finally abandoned its construction in the 
| direction of that city, and that it stopped short from 
Washington at a point about two thousand feet, at which 
point it had erected a terminal station, It was held that 
the affidavit was sufficient to prevent judgment! 
Defendant in an action on a subscription to stock 
offered to show that the contract of subscription provided: 
for the building of the extension of the Hanover Junction 
& Susquehanna Railroad according to the survey made 
by the Philadelphia & Reading Railroad Company, and 
that the road us thus surveyed run within five hundred: 
feet of his mill, but that the route was o changed a8 to 
make the road run about twelve hundred foot from hia 
mill. It was held that the evidence should have been 
admitted so that the jury might determine whether or not 
the variation materially affected the defendant's interest." 
Where a subscription is made on the express condition 
that the company shall locate and construct its road along 
a particular route, and the company locates its road along 
the route designated, but before the rond is constructed, 
‘stops operations for lack of funds, the snbseriber ts bound 
to pay the balance of installments, The location of the 
road and the construction, us far as the means of the com= 
pany would allow, was such a performanee of the condi- 
tion as entitled the company to enforce the contract of 
subscription.” 
Where « railroad company purchases a railroad under 
foreclosure proceedings against another railroad company, 
a subscriber to the stock of the purchasing company can- 


‘Chartior Railway Co. e, Hodgens, 77 Pa. 187 (1874). 
* Moore #, Hanover Junetion & Susquchanna RR. 4 Ta. 84 (1880), 
4 Mitfer © Pittsburgh & Conneltevitle H. It. Go, 40 Pa. 297 (2861), 


a dal 
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A proviso in a contract of subseription, that “ the enb- 
scription hereto shall be binding only in the event of an 
aggregate of $300,000 being subscribed, inclusive of all 
former eubseriptions, and of such subscriptions a8 shall be 
made absolute or shall become so by the fulfillment of 
their conditions,” ix valid! 

A subscription paper stated that the railroad was to 
be commenced “as soon as eufficient: funds shall be sub- 
scribed to carry on the work.” At a public meeting at 
which defendant subscribed the officers of the company 
stated that the money would not be called for until 
$150,000 was subscribed. It was held that such state 
ments were evidence as showing the inducement upon 
which the subscription was made? 

‘The subscription to the stock of a railroad company 
was upon condition “that in the judgment of the board 
of directors of said company a sufficient amount is sub- 
scribed to the capital stock of said company on or before 
the 1st day of April, 1871, to grade and bridge the road, 
inclading the right of way from South Pittsburgh to 
West Brownsville.” The board of directors, on the Ist 
day of April, 1871, passed a resolution, “that in the 
judgment of this board the conditions named are folly 
complied with; that sufficient stock has been subscribed 
to grade and bridge the road, including the right of way 
from South Pittsburgh to West Brownaville.” It was 
held that if the directors acted in good faith in passing 
the resolution the condition was performed? 

The condition of a subscription of stock was that the 
amount subscribed should be devoted to the building of a 
designated portion of the railroad, and should be paid 

‘Phila. & West Chester R. R. Co, v, Hickman, 28 Pa. 313 (1887), 


Caley v, Philadelphia & Chester Co, K. I, 80 Pa. $63 (1870). 
* Cass «, Pittsburgh, Virginia, & Charleston Ry. Co., 80 Pa, 31 (1876). 
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Condition as to Grading. 

16. A condition in a subscription to the stock of a pro- 
posed railroad, that no assessments shall be made unless 
for work actually done in grading, is not contrary to pub- 
lie policy? 


‘legal Conditions of Subscription. 

17. The directors of a railroad company have no au- 
thority to adopt illegal conditions of subscription, or re- 
lieve subscribers from the payment of installments dueon 
subscriptions. 

In Bedford R. R. Co. v. Bowser, Srrone, J., said: 
“The directors of the company then in office were its 
agents with limited powers, the extent of which the de- 
fendant was bound to know. Their duties were to con- 
duct its affairs to the furtherance of the ends for which 
the company was created. They had no power to destroy 
it, to give away its funds, or to deprive it of any of its 
means to accomplish the full purpose for which it wae 
chartered. The creditors were not the only persons who 
had interests and rights at stake. The stockholders who 
had paid their subscriptions, or bought their stock, and the 
commonwealth by whom the charter had been granted, 
were at least equally interested. The railroad was unfin- 
ished, and the commonwealth had a right to demand that 
all the resources, rights, and credits of the company should 
be devoted to its completion. An unfinished road was use" 
less to the remaining stockholders, and it was a wrong to 
them to render their stock valueless, by extinguishing 
that which was necessary, and which should have beet 
applied to the object for which the legislature gave the 
company its being. Directors of a railroad company are 
trustees for all the stockholders, and, in a very just sens, 


‘People’s Freight Ry. », Hench, 2 Walker, 478 (1888). 
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{ ‘of Consolidated Company to Enforce Subscription to 
| ie stock of Origiaal Companies: 

26. A railroad company consolidated by the union of 
two other companies under the authority of un act which 
provided that all the property aud debts due to the origi- 
nal companies shall be transferred to the consolidated 
company, has the right to enforce the collection of the 
stock subscribed for one of the original companies” 


Datios of Commissioners, 

26. The commissioners to take subseriptions have no 
priority of right over other persons, and no subscriptions 
can be lawfully taken with closed doors 


Number of Persons who may Subscribo. 

27. The commissioners havea right to make a rule 
that no person should have the privilege of subseribing 
for more than a certain number of shares of stock on the 
first day, The Act of 1849 does not contemplate that 
either the commissioners or any other person shall obtain 
possession of the whole stock or even a majority of it. 
‘The companies contemplated by the act were to be cor- 
porutions aggregate, not sole. Tt conld not have escaped 
the view of the legislature that the usefulness of such 
companies was likely to be greatly enhanced by enlisting 
in their behulf the interest of many individuals? 


Assignment of Unpaid Installmonta. 

28. An assignment by a railroad company to an in- 

.  dorser of the unpaid installments or balances due on 

subscriptions to the capital stock of the railroad company, 
*Hurnilton s Clarion, Mahoving & Pituburgh R. R.. Md Pa. 8 (1699). 


* Brown », Seconil & Third Streets Passenger Ry.. 3 Phila. 161 (158), 
* Brown w, Second & Thind Streets Panonger Ry, % hits, 161 (1835). 


i sll 
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Effect of Abandonment of Road. 


34, A subscription to the capital stock of a railroad 
company is avoided by the abandonment of the road by 
the company.? 

Where no call is made on a stock subscription for more 
than six years from the date of the subscription, the law 
will presume an abandonment of the undertaking, and 
from analogy to the statute, bar the recovery of the sub- 
scription. “The company were bound to demand pay- 
ment of the subscription,” said Woopwarp, J., in Pitts- 
burgh & Connellsville R. R. Co. v. Byers, “within six 
years from its date, or, at least, to call in an installment 
within that period. And thus, in strict analogy to the 
statute; for whether the demand be an essential pre- 
liminary to the action or not, it is beyond question, one 
of the remedies given to the company upon the contract. 
‘The statute in terms bars only the action. But, we ground 
@ presumption on the statute that a party who did not 
employ the other means afforded for enforcing the contract 
within the period of the statute, meant to abandon the con- 
tract. After that period, demand could not be made with 
effect. If,therefore,an action would not lie without previous 
demand, and the time for that is gone, the action is gone.” 

If the company refuses some of the subscriptions and 
abandons the undertaking, it cannot recover subscriptions 
from the other subscribers. But a subscriber may consent 
to the refunding to some subscribers and to the delay in 
commencing operations. In such a case he is estopped 
from setting up these matters as a defense to an action on 
the subseription, In MeCully . Pittsburgh & Connells- 
ville R. R. Co.2 Woopwarp, J., said: “ McCully’s under- 

‘Delaware River & Lancaster R. Rr. Rowland, 9 Ad. Rep. 929 (1887). 
Re 48), 


#82 Pa 35 (1858). 
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mode pointed out in its charter and the general laws of 
the State. 

Under the general railroad act stock may be forfeited 
six months after a default in the payment of a renewed. 
note for stock subscription. In such a case the court 
said: “The second acceptance or note, as renewed, be— 
came payable on November 2, 1871. The sale was made 
of the stock on the 15th day of May, 1872, more thar 
the required six months having elapsed since the renenec® 
note became due, and the plaintiff was in default. We= 
are not clear, however, that the taking of plaintif’=* 
acceptances extended the time beyond the Ist day of 
September, 1871, from which the six months of default 
were to be reckoned. If this company was made up of a 
large company of stockholders it might be proper to dis- 
cuss the power of a board of directors to exact money in 
payment of assessments from the body of the stockholders 
and favor others by taking their obligations and extend- 
ing the payment of them from time to time. We have 
not met any decision on the exact point, but the general 
current of authority throws a strong doubt on the powers 
of the directors of a corporation to make any discrimins- 
tion between the stockholders. ‘They cannot accept from 
shareholders a sum of money in discharge of his liability 
to calls: 27 Eng. L. Eq. R. 575. Directora are agents 
with limited powers. All subscribers to the stock must 
stand on an equality. These points have been frequently 
decided. The discretion of the managers as to calls are 
modal, merely relating to the time and manner of making 
payments: Ger. Pass. Ry. Co. v. Fitler, 60 Pa. 132. It 
is not necessary to pursue this question. Here the num- 
ber of stockholders is limited, and the taking of plain- 
tiff’s paper and the extension of the time of payment were 

. done with the consent of all.”* 
4 Witte. People’s Pass. Ry., 5 Leg. Gaz. 273; 8.c.1 Leg. Chron. Rep. 252 (1871). 
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‘Substitution of Livbility. 

44, Whore a firm of which a subscriber is a member is 
substituted in the subscriber's place, it must pay the sub- 
scriptions, 

‘Sutton was member of the firm of Weinman « Co., 
and also the promoter of a street railway company, and a 
subseriber to twenty shares of its capital stock, He was 
also a member of the firet bourd of directors. Soon after 
the organizution of the company Sutton, being about to 
remove from the city, took his partner, Weinman, with 
him toa meeting of the board of directors, and desired 
that the firm should be accepted in lieu of himself as a 
subscriber for the twenty shares of stock standing in his 
name; and that his partner, Weinman, should be per- 
mitted to take his place in the board. The resignation 
of Sutton und the election of Weinman as a direetor in 
his stead then took place, and were duly entered upon 
the minutes. Thereafter Weinman took upon himself 
the duties of a director, attended and took part in the 
meetings of the board, and among other things fayored 
the collection of the subseriptions to the capital stock of 
the company. When called upon to pay on the shares 
by virtue of the ownership of which he was made a di- 
rector, he objected that no formal written undertaking 
had ever been made by Weinman & Co, for the pay- 
ment of Sutton’s subscription, and because no transfer of 
the shares was made by Sutton to the firm upon the 
books of the company. It was held that the firm was 
responsible, 


Statute of Limitations, 
45, Six years bars the right of a railroad company to 
recover a subscription to atock, if no call has been made 


‘Weinman v, Wilkensburg & Bact Liborty Pass, Ry. 118 Po. 192 (1898). 
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within that time. If the subscription is a conditional 
one, it will be barred unless the condition is performed, 
and a call made within six years.’ 

‘Where a person holds the subscription-book for over 
six years after his subscription was entered, and then de- 
livered the book to the company, the statute of limita- ~ 
tions will not begin to run until the delivery of the book? 


* Pittsbargh & Connellsville R. R. . Graham, 8 Grant, 250 (1859); 86 Pa. 77. 
* Pittsburgh & Connellsville B. RCo. ». Plammer, 87 Pa. 418 (1860). 


CHAPTER III. 
MUNICIPAL SUBSCRIPTIONS. 


48, Legislative Authority Necessary. 60. Tee of Dividends to Establish 
47. Power to Imue Bonds to Pay for Steamship Company. 
Stock, 51. Waiver of Conditions 
48, County Bonds Issued for Stock. 52, Release of Subscriptions 
49. Dutiesof Commissioners and Grand 63. Effect of Change of Name, ete. 
Jury. 54, Remedy. 


Legislative Authority Necessary. 

46. The legislature may authorize a municipal corpo- 
ration to subscribe for the stock of a railroad company, 
provided the municipality has a special interest in the 
railroad contemplated. In Sharpless ». Mayor of Phila- 
delphia, Buack, C. J., said: “A railroad is a public high- 
way for the public benefit, and the right of a corporation 
to exact a uniform, reasonable, stipulated toll from those 
who pass over it does not make its main use a private 
one. The public has an interest in such a road, when it 
belongs to a corporation, as clearly as they would have if 
it were free, or as if the tolls were payable to the State, 
because travel and transportation are cheapened by it to a 
degree far exceeding all the tolls and charges of every 
kind, and this advantage the public has over and above 
those of rapidity, comfort, convenience, increase of trade, 
opening of markets, and other means of rewarding 
labor and promoting wealth. . . . 

“Tt being the duty of the State to make such public 

50 
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portion of the people to tax themselves to promote in a 
similar manner a public work, in which they have a 
special interest? I think thia question cannot he 
answered in the negative. It will surely not be pretended 
that all taxes are unconstitutional, which are not laid by 
the State directly, which are not general, or which do not 
0 into the State treasury. If this could be maintained 
it would make our general road law from 
beginning to end. Counties and townships have always 
lad the right given to them, and the duty cast upon 
them, of erecting their own public buildings, and making 
‘their own roads. Local taxes for local purposes, and. 
general taxes only for purposes which concern the whole 
State, ure a vital principle of our political system, and 
there is no feature in it which has attracted more 

fied admiration from those who understand it best. Ita 
justice is too obvions to need explanation. T cannot con= 
celve of a reason for doubting that what the State may 
do in aid of a work of gencral utility, may be done by a 
county or city for a similar work which ix especially use- 
ful to euch county or city, provided the State refuses to 
do it herself, and permits it to be done hy the local 
authorities. ; 

“ The city’s charter was granted by the legislature. Tt 
may be enlarged. The same power which gave them 
the privileges which they have may give them others. 
It cannot be so enlarged as to enable the corporate 
authorities to embark the city in a private business, or to 
muake the people pay for a thing in which they have no 
interest. But within these limits there is nothing to pre- 
vent an indefinite extension of their cor, powers. 

“ But it is insisted that the right of a city or county to 
aid in the construction of public works must be confined 
to those works which are within the locality whose people 
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“But it is not our business to determine what amountof 
interest Philadelphia has in either of these improve 
ments, That has been settled by her own officers, and 
by the legislature. For us it is enough ‘to know that 
the city may have a public interest in them, and that 
there is not a palpable and clear absence of all possible 
interest perceptible by every mind at the first blush. All 
beyond that is a question of expediency, not of lay, 
much less of constitutional law. We would certainly be 
exercising a novel jurisdiction, if we would listen to an 
appeal from the councils on a point of local policy, and 
we would be giving a novel judgment, too, if we would 
decide a statute to be unconstitutional because the corpo- 
rate authorities of a city, in acting under it, mistook the 
true interest of their constituents. 

“We must take it for granted that the councils and the 
mayor have fairly represented the majority of their cot- 
stituents. It may operate with great hardship on the 
minority, but in this country it is private affairs alone, 
and not public, that are exempt from the domination of 
majorities. It may be conceded that the power of piling 
up these enormous public burdens, either on the whole 
people, or on a portion of them, ought not to exist in 
any department of a free government ; and if our fathers 
had foreseen the fatal degeneracy of their sons, it an 
scarcely be doubted that some restriction on it would 
have been imposed. But we, the judges, cannot supply 
the omission.” 

By an Act of Assembly a county was authorized to 
subscribe to the stock of a railroad company, to issue 
bonds with interest and deliver them to the company in 
payment for the stock; the company was authorized to 
receive them on the terms of paying, to the county or its 

121 Pa, 147 (1853), 
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power, there is included everything necessary for its en= 
joyment. This is as true of grants to corporations as of 
those to natural persone, Grants to corporations are, in- 
deed, strictly pier in favor of the public, ‘This is a 
rule to Sua iryeoad plan fe ara mec gti faa 
given, It may be a reason for holding that an authority 
has not been conferred upon a corporation if the words 
of the gift are not clear and unambiguous, but none at 
all for stripping a power given of its natural and usual 
incidents, A power actually conferred is not the les 
because held by a corporation. And this admitted prin- 
ciple is held for the benefit of the public, not of the corpo- 
rate body. It would bea perversion of its design to ullow 
it to be used by u corporation to defraud its creditors, or 
to protect itself against ita own assumed obligations, 

“The obvious purpose which the legislature had in view 
in granting the city of Pittsburgh the right to take stock 
was to further the enterprise of building the railroad by 
providing a possible increase of moans, This purpose 
would not have been accomplished by a barren grant of 
a right to subscribe without the power to give such secu- 

rities for the debt created as could be made available. 
‘The city was authorized to subseribe ‘aa fully ae an 
individual,’ a natural person. Now after the organiza- 
tion of the company a natural person might have made 
subscription, payable with his own bond or note, if the 
company had agreed thereto. When, therefore, the legis 
Jature conferred upon the city a power us large as that 
which a natural person possesses, it is evident that they 
gave in it power to give any securities for the debt which 
such a person might have given. 

“There is another course of argument which may bevery 
briefly stated, and which leads to the same conclusion. 
The power to execute and issue bonds, contracts, or other 


_ Bal 
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Tn Armstrong Co. v. Brinton,’ Woonwarp, ©. J., said: 
“Tn Thomas's Case, 82 Pa, 230, we intimated that when 
a county found itself pursued by the holders of county 
bonds, issued for the stock of insolvent railroad: 
and sold at ruinous rates in violation of the statute which 
authorized the bonds to be issned, the true and honest 
course for the county was, not to repudiate the debt, but 
to BRS Th osetia OF ihe bene ee 
and compel them to receive in satisfaction of their 
what Balhae actually paid for them. pares 
Diamond v, Lawrence County, 1 Wright, 358, we repeated, 
amplified, and defended the above suggestion, but we al- 
Juded to the fuet thut no county had yet thought fit to aet 
upon it, At last a county has brought a bondholder into 
equity in pursunnce of our suggestion, 

“ Bonds like these are of modern invention, and when 
counties and towns were decoyed into the use of them for 
purposes of railroad corporations they had to obtain ena= 
Dling statates before they could prostitute municipal seals 
to any such purpose. And aa soon ae the people begun 
to feel the consequences of applying the fundamental 
principle of commercial paper to their bonds they altered 
their organic law so as to render such bonds and enabling 
statutes impossibilities in the future, This class of secu~ 
rities, therefore, are not going to enter into the general 
commerce of the world, They are thrown off in a spas- 
modic uction of the public mind, and courts of justice 
will have to denl with only so many us were issued whilst 
the spasm lasted. Why should we insist on applying the 
commercial law to such anomolous, temporary, ill-judged, 
and unwholesome securities? Is it from tenderness toward 
innocent purchasers? We have on this record a pur- 

» chaser at sixty-three per cent, discount, as innocent as 
447 Pa. 267 (1804). 


ll 
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subscription as ‘ordered and desi, a8 aforesaid,’ 
Tt follows that the commissioners had no discretionary 
‘authority whatever in the matter; they were merely per- 
mitted to hold the pen, and to write precisely what thoy 
were directed by the grand jury to write, Nothing move 
—nothing less, We can readily see many good reasons 
for this. The commissioners are selected so long in ad- 
vance of the decision to be made, thut all persone who 
may be disposed to apply improper influences have abun= 
dant opportunities of doing so. They are bat three in 
number, and two of these might decide the fate of the 
county, These two might lack the wisdom necessary for 
such an important mensure, They might also lack the 
integrity required for such a high trust. Tt is not neces- 
sury to deal in ambiguous language when discussing such 
a subject. From the beginning of the world to the pres- 
ent time history has been teaching her lessons of human 
frailty, beguiled and corrupted by human wickedness. It 
is fitir to presume thut these lessons were not lost on the 
legislature. Although they could not distinctly see the 
wily serpent of corruption, the waving of the grass often 
indicated his steulthy course. Tt is therefore not improbue 
ble that onv of the objects of the restrictions in the Act 
of 1852 was to guard against bribery. Whatever may 
have been the motive, the legislature were unwilling to 
place the fortunes of a whole county at the disposal of 
two county commissioners,” " 

In 1852 the county commissioners of Philadelphia 
County had no power without the sanction of the county 
board to aubseribe for the stock of the Sunbury & Brie 
Railrond Company, under the Act of July 10, 1852, 
authorizing the corporate and constituted authorities of 


‘Mercer County v Pittsburgh & Erie R. R., 27 Pa, 380 (1850); Frick » Mereor 
‘County, 198 Pa. 623 (189) 
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Effect of Change of Name, eto. 

53. A municipal subscription to stock is not invalidated 
by a subsequent extension by the legislature of the time 
within which the railroad is to be built; nor of a mere 
change of name of the company, where in fact the cor- 
poration was the same, and had the same termini for its 
road. 


Remedy. 

54, Mandamus is the proper remedy to compel a muni- 
cipal corporation to pay a subscription to the stock of a 
railroad company. In such a case the authority to make 
the subscription implies an obligation to make it, and 
where no special mode of doing 80 is provided, it is also 
implied that it is to be done in the ordinary way by the 
levy and collection of taxes* 


Com. ». Pittsburgh, 41 Pa, 278 (1861). 
Com. ». Perkins, 43 Pa. 400 (1862). 
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‘The acceptance of remedial legislation, such as authority 
to issue preferred stock to aid the company in financial 
embarrassment, is not such a radical change in the struc 
ture of the company or the objects of its institution 
will relieve an original stockholder from his liability for 
installments on the shares subscribed by him... In Ever 
hart». West Chester & Phila. R. R., Woopwanp, J., said: 
“ Nothing is plainer than an alteration of a charter by 
the legislature may be so extensive and radical as to work 
an entire dissolution of the contract entered into bya 
subscriber to the stock, as by procuring an amendment 
which superadds to the original undertaking an entirely 
new enterprise. Every individual owner of shares ex- 
pects, and indeed stipulates with the other owners 
Dody corporate, to pay them his proportion of the ex- 
pense which a majority may please to incur in the pre 
motion of the particular objects of the corporation. By 
acquiring an interest in the corporation, therefore, he 
enters into an obligation with it in the nature of a special 
contract, the terms of which are limited by the specific 
provisions, rights, and liabilities detailed in the act of 
incorporation. To make a valid change in this private 
contract, as in any other, the assent of both parties is 
indispensable. The corporation on one part can assent 
by a vote of the majority, the individual on the other 
part by his own personal act. Consequently, where an 
assessment is sued for to advance objects essentially dif- 
ferent, or the same objects in methods essentially different 
from those originally contemplated, they cannot be re- 
covered because they are not made in conformity to the 
defendant’s special contract with the corporation: Angell 
& Ames on Cor., sec. 537; Union Lock and Canal Co. v. 
Towne, 1 N. Hamp. R. 44; 8 Mass. R. 268; 10 Mass. 

884; 7 Barbour R. 157; 1 Harris, 133; Hester v. Mem- 
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intended for its relief and benefit. It was to comple 
and equip the road—the very road—the defendant had 
agreed to assist to build.”* 


‘Increase of Capital Stock. 

60. A railroad company chartered since the Act of 
April 18, 1874, must increase its capital stock in accord 
ance with the provisions of that act; as to such companies 
the Act of 1874 repealed the Act of 1868. In Chartiers 
Connecting Railroad, SNopeRass, deputy attorney-ger- 
eral, said: “ The Chartiers Connecting Railroad was in- 
corporated on November 21, 1881, under the provisions 
of the Act of April 4, 1868, P. L. 62, and the increase 
of capital in question purports to have been made under 
the 6th section of the act. The right of the corporation 
to increase its capital for the purposes, and to the amount 
authorized by the act, is not disputed, and the questios, 
therefore, to be determined js whether the manner of 
effecting the increase is in conformity with law. 

“The 7th section of article xvi of the Constitution, 0 
which the corporation is clearly subject, provides that 
‘the stock and indebtedness of corporations shall not be 
inereased except in pursuance of general law, nor withoot 
the consent of the persons holding the larger amount in 
value of the stock first obtained at a meeting to be held 
after sixty days’ notice given in pursuance of law.’ The 
Act of April 18, 1874, P. L. 61, which was passed for 
the purpose of giving effect to the requirements of the 
Constitution, provides a method by which an increase of 
capital stock or indebtedness may be obtained, and clearly 
applies to railroads as well as to other classes of corpora- 
tions having capital stock. This is so plainly indicated 
by the language of the 7th section as to preclude sny 

+28 Pa, 339 (1857), 
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follows that a lawful increase of the capital stock of this 
corporation cannot be effected under the Act of 1868, bat 
only under that of 1874, to which, in my opinion, itis 
clearly subject.” 

The sixty days’ notice of meeting for election for ot 
against any increase of capital stock may be waived by 
the unanimous consent of all of the stockholders. 


Conversion of Bonds into Stock. 

61. Where by the terms of a railroad bond the holder 
is given the option to convert it into the stock of the 
company at any time before a particular date after the 
expiration of the time, a mere extension of the time for 
the payment of the bond does sot extend the right of 
converting it into stock.* 


Dividends. 


62. The statute of limitations will not begin to run 
against a claim for dividends until after demand and 
refusal, or notice to the shareholder that his right to the 
dividends is denied.* 


Forfeiture of Stock. 


63. The directors of a corporation may declare a for- 
feiture of stock after the company hes made an assign- 
ment for the benefit of creditors. In such a case if the 
shareholder objects to the payment of his subscription to 
the treasurer of the company on the ground that he has 


11 Pa. ©. C, R270 (1886). 
* Bellefonte & Bulfalo R. R, Co’s Case, 2 Chester County, 128 (1883). 
* Muhlenberg v. Phi adelphia & Reading B. R. Co, 47 Pa. 16 (1864). 
‘Philadelphia, Wilmington & Balt. R. R. Co. ». Cowell, 28 Pa. 329 (1857). In 
this case Woopwanp, J., doubted whether under the Pennaylva 
incorporated company could set up the statute of limitations against a stock- 
holder's dividends. 
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notice of the assignment, it is his duty to tender the 
amount to the assignee, and then if the assignee refuses 
to accept it the stockholder will have a clear equity to be 
relieved from any attempted forfeiture? 

If a charter provides that the managers of a corporation 
may declare @ forfeiture of stock if a stockholder shall 
omit for the space of six months to pay any installment 
which may be called for, a forfeiture may be declared 
without notice to the stockholder.” 


"Germantown Pass. Ry. Co. ». Fitler, 60 Pa. 194 (1860). 
*Germantown Pam. By. Co, . Fitler, 60 Pa. 124 (1869). 
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Bonds are Personal Property. 
64, Bonds of a railroad company are personal prop- 
erty. 


Suits on Bonds. 

65. If suit is brought on one of several railroad bonds, 
the suggestion of default in payment of interest should 
specify whether the plaintiff claims to recover both the 


1 Huntzinger », Phila, Coal Co., 11 Phila. 609 (1876). 
78 
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when so assigned they may be sued upon in the named 
the assignee. If the bonds are made payable to bare 
they are assignable by delivery, and may be sued in th 
name of the holder.’ 


Sale of Bonds by Railroad Company. 

71. A railroad company will not be enjoined from ell- 
ing its bonds to pay off its floating debt at the complaint 
of a creditor, not holding a lien or other legal claim 
against the company’s property.” 


Invalid Transfer by President. 


72. A transfer by the president of a railroad company 
of a county bond owned by the company as collaten! 
security for an antecedent individual debt of the president 
himself is invalid where the bond shows on its face a 
assignment in blank purporting to have been made by 
the president by order of the board of directors. In 
such a case the person who receives the bond has cot 
structive notice that the bond was in the hands of the 
president under an authority to negotiate it for the beneft 
of the corporation? 

And even where the president is authorized by the 
board of directors to sell and negotiate county bonds be 
longing to the company a transfer of the bonds by him to 
one of his creditors as collateral security for a pre-existing, 
debt, no new consideration having passed at the time, i 
void.“ 

It is no defense to an action on the bonds of a railroa¢ 
company by a bona fide purchaser that the bonds had beer 
issued by the president of the company without authority; 


1Bnnting’s Admr. v. Camden & Atlantic RR, 81 Pa. 254 (1876). 

* Erie Railway Co, v. Wilkes-Barre Coal & Iron Co.. 9 Phila. 262 (1872). 
"Gerrard v. Pittsburgh & Connellsville R. R. Co,, 29 Pa, 154 (1857). 
“Pittsburgh & Connellsville R. R. Co. v. Barker, 29 Pa. 160 (1867), 
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are prima facie evidenco that the holder is also the holder 
af the bond from which they are eu, of lee wax so when 


“ap Satay me for interest are distinct eRe 

ment of money, and may be sued on without filing copies 

of the bonds to whieh they belong, even where the latter 
_ are overdue and unpaid? 

Where « railroad company delivers its coupon bonds 
ffom time to time to the contractor for building the road 
as the work progresses, the company cannot set up n claim 
for damages for the contractor's deluy in finishing the road 
against holders of the bonds who bad received ther in 
good faith from the contractor, “The bonds having been 
legitimately handed over as a payment under the con- 
tract, carried with them their contract incident, to wit, the 
interest from date, ‘This being done by the act and agree- 
‘ment of the parties through their trustee, this tithe passed 
to the holder of the bonds when negotiated, and it eannat 
be said that the holder of the bond, with its undetached 
coupons, is put upon notice of a defense ns to the delay, 
because eome of the conpons happened to be overdue. 
‘The'very purpose and intent of such bonds is to set them 
afloat in the market as the means of raising money to 
build the road. The railroad company having by their 
‘own agreement and act sent them into the current, and 
received a substantial considerution in the canstraction of 
their road, are estopped from setting up a claim for dam 
‘ages against the holders because of the delay in the work.” 

‘The pledgee of u bond has a right to recover in his own 
name on overdue coupons. 

"McCoy 0, Washington County, 7 Am. Law Reg. (Q. §.) 198 (1860); Evans 
Glovelanl & Pittsburgh RR, 6 Phila. 612 (1864) (U8. GC). 
* Fidelity Co», Phitedetphin & Reading R. Te, 13 W. N.C 261 (188). 


*Aaxew, J., in MoKirath «, Pittsburgh & Htubenville R. R56 Pa. 180 (1867), 
‘Weidner u. RB. Co, 1 W.N. G.472 (1875), 


_<illl 
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bound to surrender them until paid with interest; the 
surety has no right to demand them until payment in full 
of both principal and interest.” * 


railroad company, it was held that the railroad company 
had authority under its general powers to make the con- 
tract of guaranty.” 


Jurisdiction of Federal Courts. 

80. The holder of a coupon bond payable to bearer, 
Deing a citizen of a different State from the defendants, is 
entitled to sue in the courts of the United States, though 
the previous holder of the bond might not have been #0 
entitled to sue? 


Powor to Mortgaga. 

81. Unless authorized by its charter, a railroad com= 
pany has no power to borrow money and mortgage its 
franchise and property to eecure it.* 

Lf, however, authority is given by the logislature to a 
railroad company to mortgage ite franchises, the usual 
remedies to enforce the mortgage are necessarily implied 
in the grant? 

A railroad having the power to mortgage ita property 
has alzo the power to borrow money, ‘The manifest pur- 
pose of a mortgage is to secure loans of money, und the 

*PhiIndelphte & Reading R, R. Co. w, Knight, 124 Pa. BR (188), 

* Kvana ® Cleveland & Mttsburgh R. R, 2 Pittsburgh Rep. 483 (1864) (U. 8 
es sep Washington Connty, 7 Am, Law Reg, (0. 8.) 199 (1880), 

*Pitsburgh & Connollvilie RL R. x. Allesheny County, 68 Pa, 126 (1869). 


"Mendenhall x, West Chester & Philadelphia By Re Coy 38 Ta 14 note 
(1860), 
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ment, operating,and conducting of said railroad nowomel 
or hereafter to be acquired, in substitution of those now 
owned or otherwise, all of which are declared to be 
appurtenances of said railroad, and to be used and sild 
therewith, and not separated therefrom, and are to be 
taken as part thereof.”* 

A railroad company, after insolvency and appointment 
of receivers, adopted a plan by which, in order to pay the 
floating debt, income bonds were to be issued and sold 
entitling the holder to a certain dividend and share in the « 
profits after payment to a dividend to stockholders; and, 
in otder to retire and pay the mortgage debts of the com- 
pany, bonds secured by a new mortgage for the whole 
amount of such debts were to be executed, some of which 
were to be payable in fifty years, and the others tobe 
perpetual. It was held, that in the absence of expret 
legislative authority the issue of such obligations was be 
yond the power of the company, and would be restrained 
by injunction at the suit of stockholders? 

A mortgage given for a sum greater than twice the 
amount paid up of its capital stock is good as between 
bona fide holders of the mortgaged bonds and the com 
pany. Subsequent creditors of the company, who become 
such with notice of the mortgage stand in the same 
position as the company, and cannot claim to be preferred 
to the holders of the bonds. In such a case the provis- 
ions of the Constitution prohibiting the fictitious increase 
of corporate indebtedness does not apply.* 

Where a railroad company is authorized to borrow 
money not exceeding in amount “one-half of the par 
value of the capital stock,” it can only borrow to an 

2 Corey «. Pittsburgh, Ft. Wayne & Chicago R. R,, 8 Phila. 178 (1858). 
* Taylor r, Philadelphia & Reading R. R. Co, 7 Fed. Rep. 886 (1881). 


‘Fidelity Ins, Trust & Safe Deposit Co. e. Western Pennsylvania & Shen 
_ngo Connecting BR, 188 Pa. 494 (1801). 
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which they might or might not prosecute at pleasure. 
Now, admitting that the company might, by implication 
from the language of the charter, establish a basin, 88 
device for the more convenient carrying on of the call 
trade, yet it was a work not essential to the railrod 
franchise involving the public interests, and therefore ort 
the company might establish or withdraw at their plea 
ure, A basin may be very convenient to enable boats to 
approach a railroad and take freight from its cars, but 
clearly it does not belong to it, constitutes no essential in- 
cident, and therefore, like warehouses, coal-yards, machine 
shops, ete., isan independent structure.” ? 

The rolling stock and equipments of a railroad com 
pany cannot be seized in execution after the company 
hhas become insolvent or has mortgaged its stock and 
equipments? 

‘A railrond company was authorized to issue bonds and 
to secure the payment of the bonds to execute a mort 
gage “of all or any part of their road, property, rights 
liberties, and franchises of the said company in the State 
of Pennsylvania.” In pursuance of this power the com 
pany executed a mortgage of “all the road, property, 
rights, liberties, privileges, corporate franchises, income 
tolls of receipts, now held or hereafter to be acquired in 
the State of Pennsylvania.” It was held that the mort 
gage was a lien upon engines, rolling stock, ete., in actual 
use by the company, and required for the transaction of 
its business, whether owned at the date of the mortgage of 
afterward acquired. 

Old rails or new rails and chairs laying along the track 
of a railroad in readiness for repairs or reconstruction cat 

147 Pa. 465 (1864), 
* Loudenslager r. Benton, 4 Phila. 382 (1861). 


*Philadelphia, Wilmington & Baltimore R. R. v. Woelpper, 64 Pa 9 
(1870). 
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levied upon was covered by the mortgage an interpleadet 
should be allowed.? 

Plaintiff’s judgment creditors levied upon horses and 
harness of a street-car company. A trustee for mortgage 
bondholders gave notice to the sheriff that the property 
was subject to the lien of the mortgage. The court held 
that the proper course was for the sheriff to sell the in- 
terest of the defendant company subject, if any, to the 
rights of the mortgagees.* 

A railroad company has no right to take up the tracks 
and discontinue the operation of a portion of its railroad 
covered by a mortgage, although such portion of the rail 
road is not self-sustaining, and the plaintiff has other aud 
ample security, and the company intends to sell the rails 
and appropriate the proceeds to the payment of the mort 
gage? 

‘An Act of Assembly which provides that the mort 
gagees of a railroad shall be confirmed and ratified in 
their title to the land which the company could legally 
mortgage, provided they released certain other lands der 
ignated by a commissioner as not necessary for the put 
poses of a railroad, is a contract between the State and 
the mortgagees, protected by the Constitution of the 
United States and a subsequent act appointing a commis 
sioner to again pass upon the lands necessary for the use 
of a railroad is invalid in so far as it affects the mort- 
gagees* 

Mortgages of personal property of a railroad company, 
out of possession, have no priority over a creditor who 
has obtained a lien. Thus where creditors have issued 


foreign attachments against mortgage deeds in the hands 
1 Kekfelt » Starr, 5 Phila, 497 (1864). 
* Brill » West End Pass Ry...4 W. N.C 139 (877). 


+ Watt e, Hestonville, Mantua & Fairmount Pass. Ry., 1 Brewster, 418 (1867) 
“Drew 0, New York & Erio R. R, 82 P. F, Smith, 46 (1870). 
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they are not special but negotiable instruments, passing 
from hand to hand by delivery or indorsement ; they find 
a market in all parts of the civilized world, and are held 
as an investment in moneyed institutions and by private 
persons. The mortgagee has no right to the custody of 
one of the bonds unless he buys it like any other invest, 
and they furnish him no choice of remedies. He is shut 
up to the remedies provided by the mortgage and the 
which the courts of equity may afford him for the pur 
pose of bringing the mortgaged property to sale.”? 

If the mortgage creates a trust, aud provides that the 
power of sale is to be executed by the-trustee in certsia 
contingencies, he may be controlled, restrained, and d- 
rected by a court of equity at the suit of a party stand- 
ing in the relation of a cestui que trust, the rule for his 
guidance being derived from the instrument itself. But 
where there is no trust to be administered as the immedi- 
ate object of the suit, or the contingency has not happened 
which was to bring it into exercise, courts of equity have 
no jurisdiction in Pennsylvania over mortgages; more 
gagees are left to their common law and statutory reme 
dies? 

Bale. 

84. The franchises of a railroad company must be 
levied on and sold as an entirety 

Real estate upon which tracks are laid to convey cars 
toa freight wharf and for shifting and storing cars, can- 
not be taken in execution and sold separately from the 
other property of the company.‘ 

In foreclosure proceedings under a railroad mortgage, 


+Com. . Susquehanna & Delaware River R. R.. 122 Pa. 306 (1888). 

* Bradley r. The Chester Valley Railroad Co., 36 Pa. 141 (1860). 

* Longstreth «. Philadel Reading R. R., 11 W.N. C. 809 (1882). 
‘Longstreth ». Philadelphia & Reading R. R, 11 W. N. C. 809 (1882). 
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One entire railroad will not pass as appurtenant to 
another railroad. In Philadelphia v. Philadelphia & 
Reading Railrpad Co.,! it appeared that in 1831, the 
commonwealth determined to build a railroad from Col- 
umbia to the intersection of Broad and Vine Streets in 
Philadelphia; with the proviso that before any partof 
the railroad between the west bank of the Schuylkill 
River and the intersection of said streets should be con- 
tracted for, the city should engage to construct and con 
tinue the railroad to Cedar Street; the city constructed 
the latter road. Subsequently under an Act of Assembly 
the canal commissioners sold to the Philadelphia & Resd- 
ing Railroad Company the portion of the State road eat 
of the incline plane at Philadelphia with its appurte 
nances. The court held that no part of the road built by 
the city passed by the deed. 

Where a mortgage provides that upon failure to py 
the interest on the same, the trustee shall have power to 
take possession of the railroad, and to exercise the cor 
porate franchises for the benefit of creditors, a court of 
equity has no power upon default in the payment of in- 
terest to decree a sale of the road. The remedy provided 
in the mortgage itself must be pursued.” 

‘A bond of a railroad company provided that upon 
three successive defaults in payments of interest, the 
principal should become due. The mortgage which se 
cured the bonds provided that the trustees in it should 
sell the mortgaged property at the request of the holders 
of $100,000 in the bond. The court held in an action 
of debt on the bonds that the provision in the mortgage 
was no defense. ‘This was an action of debt on bonds, 
and if there was a breach of condition, the fact that s 

"58 Pa. 253 (1868). 
* Bradley v. Chester Valley Railroad Co., 36 Pa. 141 (1860). 


company whose roud ran through parts of the States of 
Delaware and Pennsylvania, of all its property, fran- 
chises, ete., to trustees, to secure the payment of certain 
bouds; default was made in payment of the interest, and 
as the trustees declined to sell the Delaware franchises 
and the Birdsboro extension of the road, the plaintiff, a 
bondholder, filed a bill, asking for a decree directing the 
mortgaged premises to be sold as one property. It was 
held that the court had power to decree relief, notwith- 
standing thut part of the railroad was in the State of 
Delaware’, 


Distribution of Proceeds of Sale. 


86, A master in foreclosure proceeding must consider 
and settle the title of adverse claimants to bonds, He 
cannot, however, go behind the decree of foreclosure, He 
must distribute the fund to the parties entitled under the 
decree* 

In distributing the proceeds of the sale of railroad in 
foreclosure proceedings, the master must distribute the 
fund to the parties entitled under the decree, He cannot 
go behind the decree to inquire whether it was rightfully 
made, or whether the parties before him are entitled to 
hold a position different from that which the decree as- 
signs to them. ‘Thus where the trustee under a first 
mortgage files a bill to foreclose, and makes the trustee 
under the second mortgage a party, and a decree 
is entered postponing the second mortgnge, the only 
remedy for a bondholder under the second 
alleging error, is a bill of review or a petition for re- 
hearing? 

4 Randolph ». Wilmington & Readiog R, R., 11 Phila. 602 (1876), 


Rico w Southern Pennsylvania Irom KR. Ht, 9 Phila. 204 (1878), 
*McHirath v, Pittsburgh & Steubenville I, 66 Pa, 37 (1871). 


lil 
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unless they, pay their proportionate amounts of the ex- 
penses and advances to the person who bids in the prop- 
1 

In 1859 a bill was filed to forecloze a mortgage given by 
the Northwestern R. R. Co. ‘The railroad was purchased 
by Hirst for certain bondholders, and a master wae 
uppointed to report distribution and the form of the con- 
veyance. The master reported on behalf of certain 
bondholders named, not including. plaintiff, and of such 
others as might wish to join ih the purchase and pay 
their proportions of the purchase-money and expenses, 
that the property was bought to sell again in such man- 
ner as three-fourths of the bondholders should direct, 
‘The muster also reported a form of deed to Hirst in whieh 
it was recited that it was in trust for all the bondholders, 
In April, 1860, in pursuance of the direction of three- 
fourths of the bondholders, Hirst conveyed to the West 
Penna, R. Co,, organized by the purchasing bondholders 
to succeed the N, R, Co,, “free and discharged from all 
and every trust whatsoever.” The act incorporating the 
W. P. BR. Co. recited that said company was composed of 
persons named, and “all others who hold 
bonds,” but the preamble set out in the deed to Hirst “in 
trust for all the bondholders who participated in the auid 
purchase,” and that it was desirable “to reimburse the 
said bondholders for their expenditure of money and 
labor.” In 1889, the plaintiff, a8 surviving partner, die- 
covered among the assets of the firm a N, R, Co. 
bond, which by its terms was convertible into stock, and 
brought assumpsit against the W. P. R, Co. to recover 
for their refusal to exchange said bond into stock of the 
W.P.R. Co. Pluintiff claimed that Hirst took as trustee 
for all the bondholders of the N. R. Co, and thut the 

‘Pidellty tomrance, Trust & Safe Deposit Co’s Apy 106 Pa. 144 (1884), 
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the owners of the land over or along which the railroad is 
constructed, for the injury to their land by such constru- 
tion, and the right of action is given in the words of the 
Constitution to all owners of land, for ‘ property taker, 
injured, or destroyed by the construction.’ Such dan- 
ages form a well-known class, having certain features pea- 
liar to themselves, such as express protection by name in 
the Constitution, exemption from ordinary statutes of 
limitation, ete. This is the class of claims which the 
decree imposes upon the purchaser. It is not said that 
he shall take subject to the debts or judgments generally, 
as for goods furnished or services rendered, or for negi- 
gence or trespasces, but only for the particular clase of 
obligations clearly indicated. The claim of the plaintif 
is for the debt of the old company on a general juig- 
ment for damages by trespass. It is on the same legil 
footing as to the purchaser, the present defendant, as 8 
judgment for damages for burning plaintiff’s barn, ot 
running over his cattle. It is not in any legal sense for 
land taken, or right of way acquired. The plaintif’s 
claim for compensation, in that regard, was the same 
after this judgment as before. It is this feature which 
distinguishes the present case from West. Penn. R. Co.t- 
Johnston, 59 Pa. 290, and Buffalo, etc., R. Co. v. Harveys 
107 Pa. 319. Those were cases of damages for land 
taken in the construction of the railroad, and in the 
former the charter of defendant expressly made such 
damages a perpetual lien until paid.”* 

A railroad company after securing a right of way 
through plaintiff’s land became insolvent in 1874, and 
work was discontinued. In 1879 the franchises and prop- 
erty of the road were sold at a judicial sale, and the pur- 
chasers organized a new company. Plaintiff filed a bill 

4.Campbell e. Pittsburgh & Western Ry, 137 Pa, 574 (1890). 
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and property of anccher railed company at a judicial 
fe. and uses land for which the latter company had 
agreed io pay the land-owner, is bound by the agre 










ai company which haz succeeded by purchase 
franchises and property of another company whic 

fed izhway, is subject to the duties: 
es relating tw the highway which rested up 
acd is not relieved therefrom by 
const 








Effect of Sale on Debts Due to the Old Company. 

90, The sale of a railed property and franchises doa 
pass to the purchaser the debis or mere choses it 
action due to the company from others? 





Suit to Declare Mortgage Void. 

$1. [fa preceding to declare railroad bonds and mort- 
because issued in violation of article xv1,§7 
stitution and Act of April 18, 1874, the bond- 
must be joined as parties, and a suit against the 

one is insufficient to bind bondholders. Gxess, 
The proveeding is aimed directly against the 
Js in question, and of course assails necessarily the 
of the persons who hvid them. The trustees hold 
their office for the benefit and protection of the bond- 
hoblers, but cannet be regarded as their representatives 
for all purposes. Of course, if they were. if the relations 
hetween them were such as to constitute the trustees get 
eral agent or attorneys in fact in al matters relating to 


















| Wheeling, Pittsburgh & Baltimore Raiirved Co's Ap, 1 Penoypacker, 9 
BI 

*Commonwealth ex ret. New York, Pennaylvaria & Ohio RR, 133 Pat 
11886) 

* Hogy’s Ap, $8 Pa. 195 
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of a person who had no notice of the proceedings, and wu 
neither a party nor a privy to the decree.' 


Conflict of Laws. i? 
93. A contract made in New York for issue of bonds 

and creation of a mortgage by a corporation in violatia 

of the Constitution of Pennsylvania prohibiting a fii 


tious increase of corporate debt will not be enforced in 
Penneylvania 


Deduction of Taxes. 

4. A provision in a railroad mortgage that the psy- 
ment shall be “without any deduction, defalcation, or 
abatement for any taxes,” applies to taxes on the land 
mortgaged, and does not apply to the United States ot 
State taxes on the debt secured by the mortgage? 





Bale of Railroad by Execution Under Judgment of Prive 
Creditors. 

95. Under the Act of April 7, 1870, the franchises and 

property of a railroad company may be seized and sild 

i. ja. This act supersedes the remedy by sequestre 






tio 

Lands bought by a railroad company and not necessary 
for the full enjoyment and exercise of the franchises of 
the company are bound by lien of judgments against the 
company, and are liable to be levied in execution and old 
by the sheriff in the sime manner and with the seme 
effect as the lands of any other debtor. Thus a canal basia 





St Louis Railway e. Marshall, 85 Pa. 187 (1877) 





%8 (1870); Westen Peansslrania B. B. e. Johnston, 59 Pa. 290 (1868), 
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creditors in the manner of other debtors. Not that the 
proceedings were had under the Act of 1836, for it ex- 
pressly includes corporations, and the proceedings were 
in substantial accordance with its provisions. In a word, 
if the case be judged by the record, and we know of no 
other way of judging it, some of the questions suggested 
by the assignment of errors did not arise, and of nothing 
that was done has the company any just cause of com- 
plaint. 

“ As a consequence of holding the Act of 1836 appli- 
cable to corporations, it may be that inconveniences may 
result to railroad companies; for possibly levies and sales 
may be made of necessary appurtenances, and the free- 
holders’ court may’sever them and, deliver them to the 
purchasers. If there is danger of this, the legislature 
can remedy it by providing that the courts shall ascertain 
and fix the necessary curtilage of railroad companies, after 
the manner of the Mechanics’ Lien Law, before a creditor 
shall be permitted to make his levy.” 


156 Pa, 198 (1867). 


12 STATUS OF FOREIGY CORPORATIONS, 


tors. Tke contract of the purchase of said lands ws 
thereupon ascigned to said mining company, which subse 
quentiy received from the vendor a conveyance of the 
legal tile: the mining company afterward acquired the 
stock of another mining company, and conveyed the 
lands to the latter. A proceeding to escheat the lands 
was commenced in 1884, after these conveyances were 
made. In such case, when the facta are undisputed, the 
court should declare their effect as matter of law: the 
by the carrier company of the stock of the 
g company was authorized by the Act of April 15, 
1sdy, PLL. he transaction did not constitute an un 
lawful ~ device “ within the meaning of section 5, Act of 
April 24, 1585 : and, in any event, the Act of 
April S. 181, P. L. 9, was a bar to the proceeding : Com- 
monwealth ec. R. Co., 114 Pa. 340, overruled! 

A railroad company incorporated in another State is 
citizen of the State where it was incorporated within the 
meaning of the Act of Congress 1789, which gives the 
right to remove a case from the State to the Federal 
courts “ where the suit is between a citizen of the State 
where the suit is brought and the citizen of another 
State." * 

The status of a corporation acting under charters from 
that of an association incorporated in and by 
each of the States, and when acting asa corporation in eithet 
of the States, it acts under the authority of the charter 
of the State in whieh it is then acting, and that only, the 
legislation of the other State having no operation beyond 
its territorial limits. 


In Rothschild r. Rochester & Pittsburgh R. R. Co. 





































‘Commonwealth . New York, Lake Erie & Western R. R, 182 Pa Sil 
(1890). 
* Wheeden r. Camden & Amboy R. RB, 1 Grant, 419 (1856). 
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“3, That the proceedings had inthe Supreme Couto 
Monroe County, New York, for the foreclosure of the 
mortgage were local in their character, and can have» 
extraterritorial effect. 

“4, That the decree, sale, and the deed made in pur 
suance of it, are ineffective to pass the title of the corporate 
property in Pennsylvania to Adrian Iselin, the purchass, 
or his yendees, the Pittsburgh & State Line Railmd 
Company. 

“5, That the decree foreclosing the equity of redemption 
of the mortgagor had only the effect of foreclosing it 
equity of redemption in the mortgaged premises in the 
Btate of New York. 

“6, That such decree is not conclusive upon the rights 
of the plaintiffs, as the courts of the State of New Yok 
had no jurisdiction to pass upon the validity of the mor 
gage as to the property of the corporation in Pennsj- 
vania. : 

“7. That although the issuing of the bonds by theca 4 
poration while acting in the State of New York was | 
valid corporate act in that State, and could be enforcsl : 
there, yet such contract, being repugnant to the policy , 
of this State in regard to the increase of ‘ indebtednes’ 
of corporations, cannot be recognized or enforced by the 
courts of this State, and that the adjudication by the 
courts of New York State upon the validity of the bonds 
would not be binding and conclusive upon the courts of 
this State.”* 

11 Pa CC, R. 620 (1886). 
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do not think that the contemplated railroad is so phialy | 
‘for public use’ as to bring it within the provisiousd | 
the Acts of 1868. | 

“There is, however, another objection, The Act of | 
1868 requires the places from and to which the rodis | 
to be constructed, maintained, and operated to be stated | 
in the articles of association; that is, every railved | 
within the Act of 1868 must have such termini as wil | 
indicate its public character. As I read the act I do nt 
understand a street corner, a particular buil 
manufacturing establishment to be a place within its 
meaning. The word ‘place,’ I think, rather means the 
designation of some location, as a city, town, or village 
which will suggest the public use for which the railroad 
is to be constructed. 

“A railroad to be constructed and operated from the 
house of B to the house of C would imply a prints 
rather than a public use, and hence the legislature vey 
properly required the articles of association to designstt 
such places as termini as would indicate the public char 
acter of the contemplated improvement. This the pre- 
ent application does not do, since, as already said, the 
designation of two manufacturing establishments # 
termini indicates a private rather than a public use, and 
renders it objectionable for want of proper termini within 
the meaning of the Act of 1868,”1 

‘A railroad company was prohibited from holding land 
except for “the construction of the road or for depots, 
toll-houses, and other necessary works.” ‘The company 
was authorized “to make, erect, and establish all works, 
edifices, devices that may be deemed expedient,” and to 
enter upon “any land,” the road not to be more than “ fire 
rods wide.” It was held that the company could only take 

"1 Pa. CC. R 4] (1886), 
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ercise it, This being the reason for the exercise of such 
power, it requires no argument to prove that after the right 
has been exercised the use of the property must be held 
‘in accordance with and for the purposes which justified 
‘its taking. Otherwise it would be a fraud on the owner, 
and an abuse of power. Hence it is that no one can pre~ 
tend that a railroad company may build private houses 
and mills, or erect machinery, not necessarily connected 
with the use of their franchise, within the limits of their 
right of way. If it could, stores, taverns, shops, groceries, 
and dwellings might be made to line the sides of the 
* road outside of the track—a thing not to be thought of 
under the terms of the acquisition of the right of way. 
‘The exercise of the right of eminent domain, whether di- 
rectly by the State or its unthorized grantee, is necessarily 
in derogation of private right, and the rule in thut euse 
is that the authority is to be strictly construed: Dwarria 
on Stat. 750; 2 Cusey, 360; 7 Hurris, 211. What is not 
granted is not to be exercised. When, therefore, the 
Lackawanna & Bloomsburg Railroad Company, under 
its charter, and the promoter of the private railroad 
under the Act of 1832, were authorized to take private 
property for the use of their ronds, the rights they ac~ 
quired were a right of way and facilities necessary to 
the efficient use of the right. They were not empowered 
to use the exclusive right of way granted to each for any 
other independent purpose than that for which it was 
granted. The fee remained in the private owner, and 
outside of the authorized use, which must be public or 
incidental to the public use, the proprietary right is in the 
original owner: 1 Barr, 336; 8 Barr, 294; 6 W. & 8, 
878; Redf. on Railways, 69. Upon these principles, with- 
ont further elaboration, we think the court was right in 
holding the defendant bound to remove the deposits of 


—l 
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Jaw and technical meaning as comprehending all strue- 
tures upon its g 

A municipality has no right to authorize the erection 
of a building upon a street under which a railroad com- 
pany has constructed a tunnel. A railroad company 
made a deep cut. in a public highway, und then arched 
over its track and placed two or three feet of soil over 
‘the crown of the arch. After the railroad was constructed, 
the highway was no longer used as a street. Subse- 
quently an ordinance was passed permitting a congrega- 
tion to erect a chapel over the arch of the tunnel, but 
the ordinance provided that the chapel should be re- 
moved upon thirty days’ notice. It was held that the 
railroad company had the exclusive right to the land, 
and that the ordinance had no legal effect.* 

‘The fact that a public rond has been laid out and an 
order to open it placed in the hands of the supervisors, 
will not justify them in digging away embankments or 
injuring or destroying abutments of a railrond, con= 
structed or in process of construction, which may be 
found in the line of the road. Such acts would be con- 
trary to lawand prejudicial to the rights of the company, 
and a court of equity will restrain them by injunction? 

‘Cleveland & Pritsburgh TR. R. v. Speer 6 Pa. $25 (1867). 


2nnction Re Rew, Boyd, 1 Lee Ging, Rep, 107 (1871); 8 Phila, 204, 
*Williamaport & North Branch R, By 4 Pa. ©, C, BR, 688 (1688). 
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and in Zach v. The Pennsylvania Railroad Company; the 
report gave the length and breadth of the strip of land 
taken, and stated that the value of the land was embraced 
in the damages awarded. A plot or draft was also annexed 
tothe report. The report was set aside because the quality 
and value of the land was not specifically stated. 

“These cases show that where the company is the peti- 
tioner the proceedings are closely scrutinized, and there 
is no reason why we should be more lenient to pr- 
ceedings commenced and conducted by the other party. 
At all events, in every case, the land taken should be» 
described, either in the petition or in the report, that its 
identity would not be questionable. There is no hart 
ship in requiring this to be done, for the viewers mut 
know the length and breadth and precise locality of the 
land in order to state the quantity, quality, and value 
Where there is any difficulty in describing the land the 
railroad company, upon application, ought to furnish the 
petitioner or the viewers with a correct description, and 
in case of a refusal no exceptions, founded upon the ab 
sence or inaccuracy of description, would be listened to on 
behalf of the corporation.” 

If the report of viewers sets forth the adjoinders and 
boundaries with a draft showing the length, breadth, 
courses, and distances of the land taken, without a caleu- 
lation of the contents, the quantity of land taken is suf 
ciently stated.” 

The quality of the land condemned is sufficiently de 
scribed in a report of viewers by stating that it is land in 
the town of Columbia, used for a lumber-yard.* 

125 Pa, 304 (1855); Reitenbaugh . - 
be Phinda, Wimingue Bao hn Tay ¢ hase € 


{Pennaylvania R. RCo, «. Brier, 55 Pa. 318 (1867). 
‘Pennsylvania BR: R. Co. ». Bruner, <5 Pa. 318 (1867). 
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the amount of benefit conferred and the difference be 
tween the damages done to the property, taking into co- 
sideration the advantages and disadvantages, an award 
finding a gross sum due to the owner, without referring 
to the advantages to the owner, is insufficient." 

Viewers cannot make two distinct or alternative awards 
and throw upon the court the burden of deciding upo 
which of them judgment shall be entered. A report 
may be referred back to the viewers to correct a clerial 
error? 


Bonds—Effect of Filing Bond. 


103. After the railroad company files a bond the owner 
can recover damages only. His interest in the land is 
divested.* 

After security has been entered, the only remedy of 
the owner of the land is upon the bond, and if sube- 
quently the property and franchises of the company sé 
sold under foreclosure proceedings, the owner of the land 
whose bond has not been paid is not entitled to payment out 
of the fund realized by the sale. “It is contended thet 
the land-owner retains his grasp upon the property until 
he has actually received compensation for the use to which 
it has been applied. The answer to this position is, while 
the people might have so provided in their fundamental 
law, they have not done so. On the contrary, they have 
ordained, as we have seen, that private property may be 
taken for public use upon giving security for the payment 
of just compensation to the owner; and the kind of se 

1 Ohio & Penngylvania R, R. Co. , Wallace, 14 Pa. 245 (1850). 

Bate v, Philadelphia, Norristown & Pheenizville R. R, 1 Montgomery County 
L. Rep. 47 (1883), 

* Pennsylvania R. R. Co.'s Ap., 


“Philadelphia & Reading R. 
81 Leg, Intell. 79, 





Walker, 506 (1877). 
's, Lawrence, 1 Leg. Chron. Rep. 871 (187%); 
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‘The approval of a bond settles nothing as to the quee 
tion whether the railroad company has the right unde 
its charter to appropriate the land.* 

The bond filed by the railroad company is a security 
for all damages that may be done, either by the location 
of the road or its construction.* 

The offer of a bond and its approval by the court is a 
adjudication that an attempt has been made to come toa 
agreement with the owner as to the amount of damages’ 


Informalities in Execution of Bond. 


104. The want of formal attestation of the seal of the 
company and the signature of the president does m0 
render the bond invalid. These may be proved other 
wise. In a suit on the bond, the proof of the handwrit 
ing of the president, taken in connection with the recital 
in the body of the instrument of its seal, would be sufi- 
cient for the jury to conclude that the seal was affixed by 
him.‘ Objection to a bond on the ground of informality in 
the execution should be made at the time of its presente 
tion? 

Authority to File Bond. 

105, Authority for filing the bond is to be presumed in 
the first instance from its execution and presentation for sp- 
proval, and after the corporation proceeds under it to 
take the land, they will be estopped from denying the 
authority under which it is filed. 

Getz v, Philadelphia & Reading R. R., 1 Walker, 427 (1879). 

 Wadhams », Lackawanna & Bloomsburg R. R. Co., 42 Pa. 303 (1862). 

* Wadhams v. Lackawanna & Bloomsburg R. R. Co., 42 Pa. 303 (1862). 
le v. Delaware, Lackawanna & Western R. R,, 2 Delaware County, 34 
‘ *Myers v. Delaware, Lackawanna & Western R. B., 2 Delaware County, 34 
(1881). 


Myers «, Delaware, Lackawanna & Western R,R, 2 Delaware County, 58 
(1881), 
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notice, and to overcome this presumption the denial of 
notice must be most explicit, And the application for 
relief must be without laches! 


‘Qualifications of Viewors. 

108. A party knowing of a legal objection to a viewer 
must make it before the report is made* A viewer who 
has a claim against the company for damages for chang- 
ing acounty rond so as to puss through his land, is not 
disqualified to serve. Only those persons are disqualified 
whose property immediately adjoins the railroad? A’ 
viewer who hus expressed an opinion as to a former and 
somewhat similar case is not disqualified to serve on the 
view. A man seized of real estate in right of his wife 
is not a frecholder, and cannot be a viewer to assess 
damages caused by the building of a railroad.” 


‘Viow of Premises. 

109. After the jury has been impaneled and sworn on 
an appeal from an award of viewers, the court may direct 
‘a view of the premises by the jury." 

If a view is desirable, a jury should be struck, ‘The 
court is not bound to grant a view where one of the par- 
ties object, Tn a recent case the court said: “The court 
was not bound to direct the jury to go upon the premises. 
Such un order is often made, and, us a general rule, it is 
often desirable that the jury should visit the premises, but 

‘Welsh #. New Castle Northern RR, @ Pa C, C, B, 56 (1889), 

"Patten e. Suguehanna RR, 1 Pearson, 48 (1854); Newbecker +. Smque- 
Jno B. Ru I Pearson, 87 (1854), 

* Newbecker s Suequehanoa R, Ry 1 Pearson, 67 (1854), 

‘Gingrich », Harrhiburg, Portamouth, Mt. Joy & Lancaster RR, 1 Fearon, 
aaa Susquehanna #, R., 1 Pearson, 48 (1854), : 

"Traut s. New York, Chicago & St. Louls B. 12, 1 Mona. 204 (1888). 





=. * lll 
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| done in order that you might be aided in coming to a 
‘correct conclusion as to the contention between the par- 
ties. ordinary casey hk jas9 el eo HRT 
testimony of the witnesses examined in their presenee; 
and, while you have been qualified to give a true verdict 
according to the evidence, that evidence consists of what 
you have seen on the ground, ue well as the testimony of 
the witnesses who have been examined during the trial 
hefore you in court, What you observed on the view 
then, you must remember a8 a part of the evidence in the 
case, The statements of the witnesses who have testified 
must be considered, but you are not bound to be controlled 
thereby, if your own examination of the premises leads 
you to a different conclusion. You are to judge of the 
umount of damages suffered by the plaintiff, from the in- 
spection you made of the premises, as well as from the 
opinions of others, who have made an examination and 
gaye you their opinions under oath. What you saw gu 
the ground, therefore, and what you haye heard from 
the witmess stand, should be tho basis of your con- 
clusion.” * 


Notice to Dand-Owner, 

110. The owners need not be summoned to anewer the 
petition, but it is good practice ta notify them of the pro= 
ceedings before viewers ure appointed. Notice of the time 
and place of the meeting of the viewers on the premises 
must bo given to the owner, and evidence of such notice 
must be produced before the viewers and returned with 

_ their report? 

Under the Act of March 27, 1848, it was not necessary 

thut the owner of the land shonld have notice of the 


4Gongns-e, Philadelphin, Harrisbarg & Pittsburgh Ry. 144 Po. 1 (3801), 
Mleitenbaugh Chester Val. FR. Coy 21 Pa, 100 (1863). 


| 
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| When a party brought an action to recover « 
for an injury to real estate, and upon the trial it 
that he had no title to the property, the court would not, 
under the Acts of May 4, 1852, or April 12, 1858, allow 
an amendment by inserting the name of the real owner 
in his stead, especially when it appeared that the plain- 
ti? had no merit in his case independent of the defect in 
his title" 

An anewer toa petition for the appointment of a jury of 
view on behalf of  property-owner denying the title of 
the petitioner, cunnot be filed nune pro tunc ufter the re= 

| port of the jury has been filed." 

| On exceptions to the report of the jury, if the court 

| find thut the petitioner hus no title in the land the report 
awarding him damages will be set axide® 


Misoolinnoous Matters of Practice, 
112. If the jury is sworn by the erier of the court in 
| the absence of the judge, the report of the jury will be set 
aside; butif the person aggrieved by the report, makes no 
objection to the swearing of the jury by the erier, and 
subsequently objects to u re-swearing of the jury, the 
irregularity is waived. 

Where land bound by Jiens of judgment and 
iscondemned by a railroad company, under Act of Febra~ 
ury 19, 1849, and it is notalleged that the property bound: 
by the liens is sufliciont for their payment, the damages 
awarded by the jury may be ordered to be paid into 
court, under the equity powers of the court, for the pro- 
tection of all parties interested, upon application of the 

* Froclani w. Ponnavivania R. R., 2 Peamen, 78 (1870). 
* Ia ee Connecting Ry Ro 1 Leg. Gne. Rep. 22 (1870), 
* fu re Connecting K H., 1 Leg. Gun, Hep. 22 (1870). 
‘Roberta. Central Pass. Ry. 1 Brewater, 698 (1868). 
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given, and it is suid that a corporation cannot enter 
special buil, as it cannot be surrendered, which is an ee 
sential of special bail. ‘This does not seem to me entitled 
to the weight that has been given to it. 

“In the first pluce, this buil is not the bail for stay of 
execution, but only a preliminary to afford the debtor a 
breathing time of thirty days in which to ‘find security 
to he approved of by the court.’ ‘The latter ix the real 
security for the stay, and if entered within the thirty 
days and before actual execution issued, would undoubt- 
edly be good, even though no preliminary bail had been 
entered at all. 

“ Bat the act does not say that even for this preliminary 
period ‘special bail’ shall be given, but security in the 
nuture of it, thus indicating that the legislative mind saw 
clearly that it was not technical special bail that was to 
be required, but security that should be equivalent to it. 
If this were at all doubtful it would be made clear by the 
Act of March 20, 1854, § 1, P, L. 189, Purd. 740, pl. 8, 
prescribing that bail for stay of execution shall in all 
cases he buil nbsolute for payment, ete., thus showing that 
the technicalities of special bail were not eonsidered to 
have any bearing on the intent of the act, 

“Tt is probably true that corporations were not specifi- 
cally in the mind of the legislators at the passage of the 
acts, Private corporations not for charity, but for busi- 
ness purposes, were exceedingly few in 1806. In the 
same way, married women were certainly not in the legis- 
lative mind, as judgments against them on contracts were 
possible only in most exceptional cases, if at all, Yet, 
married women who might come, then or now, within 
the category of debtors, could not be excluded fram the 
benefits of the act, and the same reason would cover 
corporations, They are within the general scope of 
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been given and the corporation has taken possession of 
the land more than six years prior to the beginning of 
the suit. The railroad’s title by adverse possession only 
becomes good after twenty-one years, as provided by the 
Act of 1785. 

Proceedings to assess railroad damages under a special 
act prior to the general railroad Act of 1849, are not 
affected by the limitation of two years, applicable to 
penalties incurred under that act.* 

The Act of April 17, 1866, P. L. 106, limiting the 
time within which actions shall be brought against rail- 
road companies for damages for right of way, or the use 
and occupancy of land, is abrogated by section 21, art, 
uu, of the Constitution of 1874. The right of action 
against a railroad company for damages for injuries for 
land taken, injured, or destroyed in the construction of 
its corporate works, is not affected by the six years statute 
of limitations of March 27, 1713, 1 Sm. L. 76.4 


tions, Then the plaintiff wae willing to waive the trespass and claim ber 
damages under the statutory proceeding, while the defendants, nothing loth to 
accept this mode of ending the controversy, made no question upon her right to 
recover damages for the trespass in the statutory mode. Hence, the question of 
Timitition arose wholly upon the proceeding under the statute, and for that 
reason it was held that the general limitation Act of 1713 was no bar. But in 
the present case the plaintiff, though reciting the entry of the railroad company 
jn 1851, did not reat his right of recovery on that ground, but, by his electment, 
contested the lawfulness of the entry by the company. and still insists on hia title 
‘tothe land itself. ‘The two cases are, therefore, widely different, and the re- 
‘covery in the ejectment will turn the right of the plaintiff to recover his dainages 
for the unlawful entry and possession into & common-law form of action.” 

1 Keller «. Harrisburg & Potomac R. R., 151 Pa. 67 (1802). 

+ McClinton e. Pitta, Ft. Wayne & Chiengo Ry., 66 Pa. 40! (1870). 

*Del., Lack. & West. R. R. s. Burson, 61 Pa. 369 (1869). 

“Seipel v. Baltimore & Cumberland Valley R. R, 129 Pa. 425 (1889). 
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tiff’s road, and its value as affected by it. The land- 

owner would have an action of trespass for recovery of 

the damages, which he had experienced in the past, while 

the assessment under the statute would’ be for the price of 

the permanent right or privilege to be enjoyed in the fu- 

ture; but that price would be settled by a consideration 

of the value of the land at the time of its lawful appropri- 

ation, in the condition in which it was before the railroad. 

was constructed, and its value afterward. Ciark, J.,said: 

“ Although the damages are to be computed as of the date 
of the divestiture of the plaintiff’s title to the right of way 5 
yet it is plain that the land must be valued, in the first im- 
stance, free from the obstructions of the plaintiff's road, 
and in the condition in which the defendant company 
found it upon their first entry: Justice v. Railroad Co., 
87 Pa. 28. As, at the time of the filing of the bond, the 
plaintiff had established his right to the property free from 
the obstruction of the railroad, he has a right to have the 
assessment made of the land in that state. The sale to 
the Pittsburgh, Cleveland & Toledo Railroad Co. was, 
of course, made under stress of the conditions affecting 
the land at the time, and may have been for a much less 
consideration than would otherwise have been available: 
non constat, that but for the appropriation of the defend- 
ant’s right of way the sale of the adjacent strip would ever 
have been made; for although the first appropriation was 
wrongful, it was of a manifestly permanent nature, aD 

was capable of being perfected under the statute. In esti- 
mating the injury done to the plaintiff in the taking of 
his land for right of way, the value of the land, unaf- 
fected by the construction of the railroad, is necessarily 
referable to some previous condition, for the railroad, 
the time of the filing of the bond, was in full operatiow! 
we must go back to the time of the original entry, to 3* 
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treated as a trespass. ‘In all the cases, however, in 
which the entry was made with the knowledge and con- 
sent of the owner,’ says our Brother Wiis in that 
case, ‘the action has been treated as equitable in char- 
acter. The corporation, having been permitted to enter 
in advance of the ascertainment of damages, did not 
thereby lose its right to proceed in the usual manner to 
secure their adjustment through the courts, and the action 
of ejectment hus been sustained as a means of quickening 
the action of the corporation in this regard. While the 
owner has not parted with his title by his own convey— 
ance, or had it divested by proceedings under the statute, 
he has parted with the possession under circumstances, 
and permitted expenditures upon and use of the property 
of such a character as to make it inequitable for him to 
resume the possession or to defeat the right of the corpa>- 
ration to proceed under the statute, and add to its lawfuad 
possession a lawful title by virtue of a compliance with i 
provisions.’ 

“Jn all cases, as we have cited, the assessment covers tha 
entire damages with like effect as if the bond was filed 2+ 
the time of the original entry. The title of the railrosm<l 
company, in such a case, comes, not through the procee <i- 
ings to assess the damages, but through its original ent=x~y 
and appropriation of the right of way, with the conse = =t 
or without the objection of the owner: Lawrence’s Ag>~ 
78 Pa. 365. But in the case now under consideration t B= ¢& 
defendant entered, at the outset, under a contested cla = 
to the land in fee. The plaintiff brought an ejectmem™ t 
and the title was held to be in him. The company wr = 
found to be a trespasser, and was answerable as a tr«>=" 
passer, to the extent already stated. There was no equ % tY 
exhibited, nor was any invoked, which would have jua=sti- 
fied a conditional judgment. The damages for the ri s==cht 
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that when the line was run by him there was no fence, 
no hedge-row, no monuments of any sort on the ground 
to indicate its location. The plaintiff testified that at one 
time there had been a hedge-row or brush on or near the 
line run by the surveyor, but that he had cleared it away. 
The part of the farm lying between the survevor’s line 
and the Springfield road contained about thirteen acres, 
and had been used for some years as a “ truck patch.” It 
was contended on the trial that this part of the farm 
should be treated as a distinct and separate property, and 
left ‘wholly out of the view in the assessment of the 
plaintiff’s damages. Whatever advantages accrued to 
this part of the farm the plaintiff contended belonged to 
him, and whatever disadvantages were suffered as to the 
balance of his farm thus divided he claimed a right to 
recover for. In this way he cut off all the balance of his 
farm from the Springfield road, by the surveyor’s line, 
and asked to be paid for the inconvenience thus created. 
Wins, J., said: “The general principles applicable 
to this case have been declared by thig court with 
such frequency and clearness as to make a discussion of 
them at this time unnecessary. They are these: 

“1st. The proper measure of the injury sustained by a 
land-owner by reason of an entry upon and appropriation 
of any portion of his land is the difference between the 
market or selling value of his land before and after such 
an appropriation. 

“2d. In determining this difference in market or selling 
value the advantages and disadvantages resulting from the 
appropriation are to be taken into consideration. 

“3d. The advantages and disadvantages are to be esti- 
mated upon the farm or tract as a whole and not upon 
each separate field as though it was a separate property. 

“4th. An advantage accruing to one farm or tract by 
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containing a little over thirteen acres and the other south 
containing about eighteen acres. The witness valued the 
two pieces at $15,000 per acre. He was then asked to 
describe the effect of building the road upon these two 
pieces, which, being objected to on the ground that the 
witness must testify as to the effect upon the whole prop- 
erty, the objection was overruled, it being stated by coun- 
sel that the question would be followed by asking the wit- 
ness as to his judgment of the effect upon the entire 
property. Exception was taken by the defendant and 
the witness then testified that the effect was to depreciate 
the whole of the property immediatly north and south of 
Oregon Avenue, containing together thirty-one and eight 
tenth acres, twenty per cent. of its value, which, with the 
ground taken, amounted to $40,270. He next answered 
that he thought the railroad would not affect the valueof 
the part below Moyamensing Avenue. one way or the 
other. It was held that the examination of the witnes 
was improper.’ 

Where an eight-acre lot is taken, and both parties in- 
troduce evidence as tothe value of a distinct tract of six- 
teen acres, owned by the plaintiff, and untouched and 
unaffected by the railroad, such testimony, if neither 
party except to it, nor move to strike it out, may be sub- 
mitted to the jury as bearing upon the value of the eight- 
acre lot. 

Evidence that land about a half a mile away from the 
land condemned and nearer to the built-up portion of 
a city, was being built upon, and that building opera- 
tions were still in progress, is inadmissible to show the 
value of the land taken for future building purposes. 





' Schuylkill River & Eastside R. R. v. Stocker, 128 Pa, 293 (1889). 
*Sloan r. Baltimore & Philadelphia R. R, 131 Pa. 668 (1890). 
* Schuylkill River & Eastside BR. », Stocker, 128 Pa, £83 (1889). 
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‘Tenants. 

125. A tenant may inatitnte proceedings to recover 
damages against a railroad company for the taking of 
Jewsehold premises. It is not necessury that the tenaney 
should be under a written instrument. All that is neces 
sary to show is that the tenants were in 
yeur to year ut a certain annual rent. Tn such weave the 
jury must ascertain the uggregute amount of 
‘but they may also designate the portion to which each of 
the parties in interest is entitled 

If the location of 2 railroad so affects the property 
Teased from year to year as to compel the removal of the 
business conducted by the tenant to another place the 
measure of the tenant's damnges is the difference between 
the value of the machinery in connection with the busi- 
ness conducted on the property and its value to be re- 
moved and applied to the same or other use. Tf the 
removal is the necessiry consequence of the location of 
the road, it is proper for the jury to consider the probable 
and reasonable expense of moving the muchinery.* 

Plaintiffs had a contract to remove daily trom a city 
gas works a large quantity of tar. They lemsed the 
premises, injured by ruilrond, from the city. ‘The land 
was 80 situated that they received the tar without cost 
and manufactured it without transporting it to and from 
distant points. It was held that evidence was admissible 
to show that after the land was taken, it became neces 
sary to carry the tar to a place of distillation by a boat 
specially constructed; that it was necessary to erect 
temporary works for the distillation of the tar when re 
ceived; and that it was also necessary to haul over inse= 


'Gote » Philadelphia & Reading R. R105 Pv. 647 (1854); North Pron 1 Re 
1» Davis, 26 Pa. 238 (1856), 
* Philadelphia & Roading %. . & Gets, 118 Pa 314 (1880). 


_<il 
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some cases better, methods of proof. It may be stated 
a general principle, applicable to cases of this sort, that 
whatever injuriously affects the property, as the direct 
and necessary result of the location of the road upon it, 
aay be considered in the assessment of damages. In this 
case, the estate of the plaintiff was limited to a particular 
use. Its enjoyment, in accordance with the terms of its 
creation, required that the appliances which had been 
rendered useless by the entry of the defendant company 
should be reconstructed at an elevation which increased 
the cost of raising and storing the coal, and increased the 
breakage and waste in handling it. We think thee 
matters were properly received in evidence as descriptive 
of the injury inflicted, and the burden imposed on the 
property by the occupation of it for railroad purposes, 
and that they were for the consideration of the jury, not 
as specific items of claim, but as affecting market value.”* 

After a railroad was constructed a tenant surrendered 
his lease, and no longer cultivated the land. In sucha 
case the measure of damage was the difference between 
what the leasehold was worth immediately before the 
projection of the road, and what it was worth after the 
road had been projected and constructed.” 

A lessee secured a verbal promise from his landlord to 
renew the lease, and subsequently a railroad company in- 
stituted proceedings to condemn the land. Afterward 
the landlord executed the renewed lease. It was held 
that the lessee was entitled to recover damages for inju- 
ries resulting both to the new term and for the unexpired 
portion of the old term? 

When rent is deducted from the lessor’s damages from 

‘Kersey v. Schnylkill River East Side R. R., 138 Pa. 234 (1890). 


plor v. Baltimore & Philadelphia R. R. 8 Delaware County, 45 (1888). 
Pittsburgh Junction R. B. Co, ». McCutcheon, 18 W. N. C. 527 (1886). 





168 DAMAGES IN CONDEMNATION PROCEEDINGS. 


locates and constructs its road, without objection by the 
land-owner, this is an appropriation of the land, and vats 
the right to damages, in the owner of the land, though he 
lease it to another before a bond, as security for damages 
is filed. In such a case the lessee has no right to dan— 
ages from the railroad company.! 

A railroad company constructed its road without agree— 
meut as to damages and without any legal proceedings, 
but also without objection by the owner. Subsequently 
proceedings to assess damages were commenced, but the 
case was compromised and the damages released. After 
the construction of the road, but before the compromises 
the tract was leased for mining purposes. The court 
said: “The railroad company had actually appropriated 
the land and built and used its railway long before any 
title by lease of the coal-mines had vested in the defend- 
ants. This is admitted in the answer. The owner of the 
land made no objection to this appropriation, but after a 
proceeding to assess the damages had been prosecuted, 
finally compromised and released. The title of the rail- 
road company came not through this proceeding, but by 
its original entry and appropriation without objection. 
‘The release operated not by way of an original convey- 
ance, but by way of a discharge for the damages incurred 
by the entry and construction of the railway. It is clear, 
therefore, that when the defendants obtained their lease 
they took it subject to the previous easement and right of 
way of the railroad company over the surface. The rail- 
road was then in lawful existence and use. The owner= 
made no defense to the right of the railroad company t= 
appropriate the land, and these tenants cannot now set u7y 
a defense which they waived, if they had any.”* 


* Davis ¢. Titusville & Oil City Ry., 114 Pa, 308 (1886). 
_ tM Lawrence's Ap., 78 Pa. 365 (1875). 
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sidered and the remedy applied so as to do justice to all. 
We think the objection to the proceeding by the life- 
tenant for the damages done to her interest alone fails; 
she was entitled to the remedy. If there was any sub- 
stance in the objection, it ought to have been taken at an 
earlier period of the proceedings. It being a general 
rule that in all actions not of contract, and proceeding on 
the ground of ex delicto, and one who ought to be naived 
is omitted, it can only be taken advantage of by plea in 
abatement; otherwise, the damages will be apportioned 
on the trial. The damages here were apportioned, the 
widow claiming only for the damages done to her interest, 
and being assessed only to that extent. Railroad ». 
Bucher, 7 Watts, 43, was cited by the plaintiff in error, 
it only determines that one tenant in common could not 
recover in his own name entire and full damages which 
were assessed. The inference from the case is irresistible, 
that he could have recovered in his own name for his own 
share of the damages ; the whole of that case sustains this 
proceeding, instead of impairing it.” 

In condemnation proceedings it is proper for the court 
to lay down a rule as to the valuation of a life estate as 
an independent interest entitled to damages. The net 
annual value of the premises multiplied by the years of 
the life-tenant’s expectancy of life, and reduced by calcu 
lation to a present cash value, isa proper mode of deter- 
mining the value of the life estate as compared with the 
value of the remainder in fee. The life-tenant is entitled 
to the proportion of the whole damages which the value= 
of the life estate bears to the whole damages assessed.’ 


Purchase at Sheriff's Sale. 
127. Where land is sold at a sheriff’s sale, and befo~we 
» Pittsburgh, Virginia & Charleston R, R. s. Bentley, 88 Pa. 178 (1878). 
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and the partnership was dissolved. Subsequently the 
railroad company paid to the partner who bad bought the 
interest of his co-partner, damages for the location of the 
road. It was held that the retiring partner was entitled 
to his share of the damages.! 


Lessee of Market Stall. 


180. The lessee of a stall in a market has no sucn 
estate as will entitle him to damages if the market-howe 
is condemned by a railroad. 


Owners of Ground-Rents. 

131. The owner of a ground-rent having a separate 
estate from the owner of the land is unaffected by pro- 
ceedings against the latter to take the land under the 
right of eminent domain. He has his remedies unim- 
paired against the lot for his rent, and so long as that is 
regularly yielded, according to the reservation, he stands 
in no need of relief. Woopwarp, J., said: “ The equity 
of the plaintiff’s bill is founded on the assumption, that 
he, as the owner of the ground-rent, is affected by the 
proceedings of the railroad company against his tenants, 
and yet, he assigns an excellent reason why he is not 
affected by these proceedings, to wit, that he was not 8 
party to them. He and his tenants had distinct estates 
in fee—his incorporeal, theirs corporeal—each subject t0 
the distinct act of separate owners, and separate taxation s- 
It has been held (1 Barr, 349), that a sale of land for 
tuxes, subsequent to a reservation of the ground-remt, 
will not cut it out; and by an Act of Assembly of Janmu- 
ary 23, 1849, the ground-rents of Philadelphia are @x- 
pressly saved from the effects of such sales. So distiaact 


 Blackiston’s Ap, 32 P. F. Smith, 889 (1876). 
*Strickland v. Pennsylvania R. R., 154 Pa, 348 (1893). 








, ‘Aownw, J, in Heise». Peomylvania RB, 
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the location and construction of the railroad may be con- 
sidered in assessing the owner's damages, but only eo far 
as it depreciates the market value of the property ; and 
this is the case even in the counties where the local Act 
of April 9, 1868, P. L. 779, applies, if increased fencing 
is necessary in order to render the land convenient for 
use as a farm.’ 

Where a railroad was located and damages assessed to 
a prior property-owner before the passage of the local 
Act of March 28, 1868, P. L. 514, which requires rail- 
road companies in certain counties to construct and keep 
in repair fences along their tracks, in such case the rail 
road company is not subject to the burden of fencing, # 
the presumption is that the assessment of damages in- 
cluded that burden. McCoxxum, J., said: “The burden 
of fencing created by the location and construction of § 
railroad is a charge upon and detracts from the value of 
the farm through which it passes. This burden may not 
be limited to, but it certainly includes the fencing called 
for by the act under consideration. When the land- 
owner in a proceeding for the assessment of his damages 
has received compensation for the burden thus imposed, 
his claim for all fencing made necessary by the construc 
tion of the railroad is satisfied, and for such fencing 
thereafter, whether it is required for his own convenience 
and protection or for the public safety, he can have 10 
valid claim against the company. It is work done io 
partial discharge of a burden on his own land, for which 
he has already been paid. His successor in the ownet- 
ship of the Iand, whether as grantee, heir, or devis® 
tukes it cum onere, and has the same rights and daties ia 
lation to the fencing of it as the person from whom he dé 
rived title, Asalready intimated we are of opinion thatthe 

“Curtin ¢, Nittany Valley BR. 185 Pa 30 (1590). 
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cifie evidence was not given in relation to damages 
from fire, does not exclude that subject from considera- 
tion, when it is shown conclusively, that, in point 
of fact, there are several buildings on the premise, 
and their respective proximity to the road is evident. 
‘The subject, of course, could only be considered in the 
general way of estimating the value of the whole prop- 
erty before and after the building of the road, and notat 
all as an object of specific allowance.’ 

‘The fact that a building was so near to the railroad 
that it was necessary for it to be removed by reason of its 
liability to be burned, may be considered by the jury o0 
the question of damages.* 

If from the proximity of the railroad to a barn the 
danger of fire is necessarily so imminent that no man of 
common prudence would use it for the purposes of a 
barn, but would be driven from it and compelled to pr- 
vide himself with a barn elsewhere, then the owneris 
clearly injured in this respect, and the jury must con- 


locomotives may pass under the very eaves of a thousand houses without pein 
in advance for the risk. The improvement increases the risk ; but s0 doe imm~ 
provement by the erection of mansions, and expecially of all sortsof steam wrk 
but no one gets compensation for auch risks. 

“It is a simple law of nature that he who lives in society must take thers 
‘of those social accidents which society knows not how to prevent. The incsieot 9} 
hazards must stand as balanced by the incidental benefit of the social sat 

“It is also relevant to this question of reasonableness to ask how the rskis tO 
be measured. ‘There may be but a single shanty on the land of the claissnt> 
and if we are to provide for future risks, the duty is not satisfied by mee ®* 
certaining the risk of the shanty, for there may yet be a hundred houses there + 
hhow can it be told how many, oF of what kindor value? And who can calla 
the chances of accidental fire? We know not set the kind of fuel th 
bbe used; nor the improvements to be made for preventing the emission of eutk* + 
nor how soon there will be another element than fire and steam for locanati ¥ 
Power, nor whether there will be one or one hundred locomotives daily slot tee 
road.” 

* Hoffman e. Bloomsburg & Sullivan R. R., 143 Pa. 503 (1891) ; Lehigh Vil 
Bi. Re. Lazarus, 25 Pa, 203 (1857). 

* Philadelphia & Reading R. R. e. Rogers, 2 Walker, 275 (1864). 
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pany may subsequently recover damages from a railroad 
company which has taken the road, although the railroad 
occupied no more ground than was contained within the 
limits of the turnpike road. 

In Mifflin v. Harrisburg, Portsmouth, Mount Joy & 
Lancaster R. R.,' Bett, J., said: “The soil over the sur- 
face of which the turnpike ran remains in the original 
owners or their alienees. During its appropriation to 
the purposes of the turnpike, those owners might have 
maintained an action of trespass against the directors 
of the corporation had they attempted to construct over 
its site a railroad without special authority, or turned it 
to any other use than that authorized by their chart 
Ridge Turnpike v. Stover, 6 W. & S. 378; for it is un- 
doubted that land taken under authority of law for the 
construction of a turnpike or other road cannot be used for 
some other purpose, but the State is bound to protect the 
highway and preserve its uses according to the terms of 
the concession: 1 Bald. 230; 16 Mass. 35. If, then, by 
the payment of the original damages, the first compansy 
purchased under its charter but the right of constructin 8 
and using a turnpike over the surface of the soil, it 28 
obvious it could, of itself, unassisted by legislative actioxm, 
have conveyed no interest beyond this to the second comm- 
pany. As alienees, the latter corporation could not haw~@ 
excavated a shovelful of earth but at the hazard of a1 
action, Their right to do so is something greater ara d 
different from any interest derived or privilege purchase=d 
from the older company. It is, therefore, to be regarde=d 
precisely as though it were an original grant by an ex@T- 
cise of the legislative power, and its enjoyment is subject 
to all the conditions and restrictions to which the legis s- 
ture has seen fit to subject it.” 

116 Pa, 182 (1851), 
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The declarations of the owner of land as to the offer 
of the land at a fixed price and a sale of the portion of it 
are proper evidence on the question of value." 

If a railroad agrees to erect a building in place of one 
partly destroyed by the construction of a railroad, and the 
owner subsequently accepts the building thus constructed 
and makes no objection to the cost, which, under the 
agreement was to be an offset to the damages awarded, the 
jury in assessing the damages may take into consideration 
the cost of the building? 


Evidence Inadmissible on Question of Damages—Profits of 
‘Business. 


142. The value of the land is not to be measured by 
any particular use. The uncertainty of the business the 
owner will be engaged in and the uncertainty of the profits 
of the business is the reason for excluding testimony as to 
particular use. Thus it is improper to charge the jury 
that in considering and comparing the advantages and 
disadvantages of the railroad to the plaintiff they were 
to regard only such as resulted through him as a farmer 
and to his land as a farm? 

While the use to which the property has been or my 
be applied is proper for the consideration of the jury, i i8 
improper to permit the jury to take into consideration 
any supposed loss to the plaintiff of profits in his busi- 
ness. 

If the company enters without filing a bond, the tenant 
ecover damages in an action of trespass against the 
my. In such a suit the measure of damages i8 
the value of the leasehold in excess of the rent, The 


fact Rrandywine & Warnesbuns R, Re. Ranck, 78 Pa, 454 (1875). 
RR, 135 Pa, 629 (1890), 

lange & Allexheny R. Rr. Braham, 79 Pa, 447 (1876). 

itsburgh & Western R. Re. Patterson, 107 Pa, 461 (1884). 
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property. A particular sale may be a sacrifice, compelled 
by necessity, or it may be the result of mere caprice or 
folly. If such sales were given in evidence they would 
raise collateral issues as numerous as the sales themselves’ 

It is incompetent for the railroad company to prove 
what they had paid to other property-owners along the 
same street with the privilege of laying their tracks upon 
it. What particular owners were willing to accept, or 
had accepted from the company by way of settlement or 
compromise would not affect the plaintiffs? 

Evidence that other land-owners released their right to 
damages is not evidence of the benefit of a railroad # 
against a land-owner who did not release his damages’ 


‘Watering Place for Cattle. 


145. A watering place for plaintiff’s cattle and stock if 
situated on a public highway, and within the boundaries 
of the farm of an adjoining owner, is not an element of 
damage to be considered by the jury. In such a case the 
plaintiff was merely deprived of what did not belong © 
him. 

An owner of land cannot claim as an element of daxo- 
ages that the construction of a railroad has cut off its #¢- 
cess to a canal for the purpose of watering his cattle 

+ Pittsburgh & Western R. R. v. Patterson, 107 Pa. 461 (1884) ; Pittsbu 
& Charleston RR. e. Kove, 74 Pa. 362 (1873) ; Curtin x. Nitess®Y 


Valles R. R., 135 Pa. 20 (1800); Pittsburgh. etc, R. Roe. Patiers, 107 Pa G15 
Fast Pennas . 















selling price of Iands in the neighborhood cannot be shows BI 
ticular sales of alleged it isa price fixed 3° 
the mind of the witness froma knowledge of what lands are generally held at. £ 
bona fide, in the neigh B>™ 











(1874), 
“Gorgas r. Philadelphia, Harrisburg & Pittsburgh Ry 
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the acquisition thereby of a mere easement in the land; 
the entire absence of an intention to dedicate the chattels 
entering into its construction to the use of the land ; the 
necessity for their use in'the execution of the public pur- 
pose; and, lastly, the power to retain and possess these 
chattels and the structures they compose, by a valid pro- 
ceeding at law, notwithstanding the original illegality of 
the entry. For the latter the owner has his appropriate 
remedies ; his action of ejectment to recover and retain 
his land and its use, until the company shall proceed 
according to law, and his action of trespass to recover 
damages for the injury sustained by the unlawful entry 
and holding possession, and whatever loss has been caused 
by these illegal acts." 


Miscellaneous Matters of Evidence. 

154. Plaintiff purchased land after a railroad company 
had located their line and purchased a right of way along 
astream. It was held that plaintiff was not entitled to 
consequential damages for difficulty in getting his timber 
from his land to the stream.* 

Nor can the jury consider that the owner will be 
obliged to carry his goods across the-railroad and will be 
inconvenienced by reason of the obstruction of trains’ 

The annoyance arising from the necessary use of & 
railroad is not a nuisance per se. The fact that a railroad 
isa nuisance must be ascertained by a jury before the 
court will interfere by injunction. 

The stealing of fruit by railroad hands cannot be cox 
sidered as an element of damages* 

* Juste ©. Nesquehoning Valley R. R, 87 Pa. 28 (1678). 
hort ». Rochester & Pittsburgh KR, R, 8 Atl, Rep. 696 (1887). 
Northern Cent. Ry. Co., $3 Pa, 426 (1859). 


Pennsylvania B. R. Co, 25 Pa. 161 (1855). 
ilroad Co, 2 C. P. Rep. 11 (1886), 















Sales ‘Del, Lack. & West. RR. ». Burvon, 1 Pa 
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Locating is taking, and on locating its roadway the com- 
pany becomes responsible for the damage, no matter how 
long afterward it begins the construction of its road: 
Pitts, Virg. & C. R. R. Co. ». Com., 101 Pa. 192.” 


‘Interest Upon the Award. 

156. Interest runs from the award of damages only from 
the time of filing the award.’ A land-owner, in proceed- 
ings to assess damages for land taken under the Act of 
March 27, 1849, is entitled to interest upon the award for 
the thirty days’ stay of execution allowed by the act’ 
‘Where land is taken by a railroad company the owner of 
the land is entitled to the interest from the filing of the 
report of viewers, although final confirmation may be 
delayed by exceptions. If an appeal is taken from the 
award of the jury, interest will only be allowed from the 
determination of withdrawal of the appeal. 


Costs. 

157. Costs are not recoverable in a proceeding against & 
railroad company for land damages, unless given by the 
statute which provides the remedy.* No costs will be 
allowed to the owner of lands taken unless damages sr 
awarded and a report confirmed.’ The judgment carrie 
with it plaintiff's witness fees before the jurors.* Petit 
tioners may recover costs for service on the viewers 0 


’ Myers r. Schuylkill River Fast Side R. R,, 5 Pa. ©. C. R. 634 (1868). 
2 Haya e. Baltimore & Ohio R. R., 3 Ponnypacker, 52 (1882). 
* Leiper v. Baltimore & Oh o R, R., 5 Pa. CC. B. 60 (1888). 
“Pennsylvania R. R. #, Couper, 58 Pa. 408 (1868); Stell’s Case, 2 Chester C~— 
Rep. 233. 
apes Railroad Co, 14 W. N.C 143 (1883); 8. ©. affirmed, 15 W.N.C.04 
84). 
*Phila., Ger. & Nor. R. R. Co. s. Johnson, 2 Wharton, 274 (1836) ; Herbein = 
Phila. & Read. R. R, Co, 9 Watte, 272 (1840). 
"Shick r. Pennerlvnnin R. R.. 1 Peaston, 266 (1868), 
‘*Leiper », Baltimore & Ohio R, R., 3 Delaware County, 378 (1888). 
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A tender of money to the owner of land for damages 
sustained for right of way, need not be brought into court, 
or pleaded, if not accepted ; and on trial if the owner of 
land recovers leas than the amount tendered, he takes his 
damages without costs.’ 


‘Witnesses. 


158. To ascertain the market value before and after 
taking the land, the opinion of witnesses may be received. 
In East Pennsylvania Railroad Co. v. Hottestein, Tuomp- 
soy, J., said: “To ascertain this, the opinion of the wit- 
nesses must necessarily be resorted to. I do not say this 
is the exclusive test, but I know of no other that would 
80 well embrace easy consideration, both of appreciation 
and depreciation, if the testimony be from men of candor 
and judgment.”* 





Expert Witness not Necessary. 

159. Expert testimony is not necessary to determine 
the value of city property injured by railroad. Any 
person familiar with the value of the property is a com- 
petent witness. The value of the opinion of such a wit- 
ness will depend on the extent of his familiarity with the 
surrounding property and the prices asked, and paid for 
it; but this is for the jury to determine? 

* Winebiddle r. Penneylvania RR. 2 Grant, 52 (1852). 

147 Pa. 98 (1864). See Penneylvania R. Rs, Keifer, 2° Pa $56, 

> Jones e. Erie & Wyoming Valley RR, 151 Pa. 30 (1992). 

‘The market value of land is not a question of science and skill, upon which 


only an expert can give an opinion. Pertoos living in the neighborhood may 
be presumed to have a sutfci 









erecexamination: Penney'vania & New York R. Rand Canal Co. x. Bane 
ell, St Pa 414 1876), 
‘A witness who has knowledge of the tad though oot a real estate expert, may. 
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be allowed to express an opinion as to the value of the 
land as affected by the direct and necessary consequences 
of the construction of the road. In Watson ». Pitts 
burgh & Connellsville R. R.,' Srroxa, J., said: “His 
offers all had the same fault. They proposed to subnit 
to the jury the conjecture of the witnesses as to what the 
plaintiff’s lands would be worth, or what their market 
value would be at some unknown future time, when the 
railroad shall have been constructed. Such testimony 
does not rise even to the standard of an opinion. Itiss 
mere guess, with no substantial foundation upon which to 
rest. When damages are assessed, after the completion 
of a railroad, it is possible to prove, with some reliable 
certainty, the difference in the market value of the land 
through which it passes, caused by its construction. Then 
the value at the time of the entry on the land is known, 
and so is its value as affected by the improvement. Ina 
certain sense, indeed, an estimate of the present or past 
value is an opinion, but it has a measure which insures 
proximate accuracy. An estimate of what property will 
be worth at a future day, or in an altered condition, 
is entirely without guide or measure and must be wholly 
fanciful. And the proffered evidence was objectionble 
for other reasons. It proposed to prove that, by reason 
of the entry on the land and occupation of a part, and b¥ 
reason of the railroad, the property would be depreciate 
in value, without confining the witnesses to a consideratiom® 
of the direct and necessary consequences of such occupt— 
tion, It left them at liberty to take into their estimat— 
ny consequences, no matter how remote, without regar 
to the question whether they were such damages as the 
luw allows to be compensated. This ought not to have 
been permitted.” 
437 Pa, 469 (1860), 
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‘A witness who was only acquainted with a part of the 
land taken and knew nothing of the other part, is inom 
petent to testify as to the value of the whole tract.’ 

Persons who own similar land in the neighborhood, 
and experts who have dealt in the same kind of property, 
are competent to testify as to its value. Persons who 
have merely dealt in city lots and not in lands in the 
vicinity of the plaintiff’s property are incompetent.’ 


Cross-Examination. 

163. On cross-examination, a witness may be asked # 
to particular sales of properties in the neighborhood, in 
order to test his information as to values.* 

‘Schuylkill River East Side R. R. v, Stocker, 128 Pa. 288 (1889); Pittsbarh, 
etc., and Railway Co, r, Vance, 115 Pa 325. 

+ Myers e. Schuylkill River East Side R.R, 5 Pa. C. C. R, 634 (1888). 

* Traut ». New York, Chicago & St. Louis B. R,1 Mona. 894 (1888). 
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by the president and directors of an incorporated com- 
pany, or by their engineers or employees. The adoption 
by resolution merely of such an unauthorized survey and 
location does not give the company adopting it any right 
thereto as against another company which, subsequently, 
not only adopts a similar survey and location covering 
part of the same ground, but also takes actual possession, 
retraces and marks the line as its own before the other 
company has done anything more than passed and entered 
on its minutes the resolution of adoption.’ 


167. The managers of a railroad are given a discr- 
tionary power to locate the line of their road, and when 
this discretion is exercised within the limits of the act of in- 
corporation, the courts have no right to interfere. A riil- 
road twenty-four miles long was authorized “from a poiat 
on the Pennsylvania Railroad at or near Parkesburg” 
It was held that a connection one mile and one-half ess 
of Parkesburg was not a transgression of the act. “There 
is no testimony in the case to controvert the propriety of 
the location made near Pomeroy station on the Pennsyl- 
vania Central, a mile and a half east of Parkesburg, in a0 
engineering point of view, or that it is not proper in view 
of the route indicated in the Act of Assembly, or that it 
is not for the best interest of the company. The facts 
found by the master seem to establish all these in favoT 
of the company. But it is thought that the locatio™ 
should have been at Parkesburg. But this is not whet 
the legislature said, nor are we uble to discern any cou” 
trolling policy in requiring it to go there. The object i? 
incorporating the company to construct the road was t¢ 


1 New Brighton & New Castle R. Re. Pittsburgh, Youngstown & Chicags 3 
B, 105 Pa. 13 (1884), 
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The -tiseretion of a railroad company in locating the 
route of the railroad cannot be inguired into by the 
courts, Thus. where a railroad company located its road 
on the main street of a town, evidence that it could have 
laid its tracks upon another route is inadmissible.’ 

The directors of a railroad company will not be re 
strained by injunction as to the location of their road, 
unless it is shown that they have capriciously or wantonly 
disregarded the rights of others.* 

Ifa railroad has power to widen its roadway “wher 
ever. in the opinion of the board of directors, the same 
may be necessary to secure the safety of persons or prop- 
erty, and increase the facilities and capacity of transports- 
tion and traffie thereon,” the question of the time and 
mode of widening is one exclusively for the board of di- 
rectors, and not subject to review by the court, except wher 
exercised corruptly or capriciously* 

Under the Act of May 25, 1832, the petitioner had the 
sole right to locate the road, but the viewers, or, in ce 
of appeal. the court and jury could pass upon its necessity. 

In Hays r. Resher,! Woopwarp, J., said : “The question 
whether the route adopted by the petitioner was necessity 
and useful was in the case, but whether a shorter, cheaper» 
or more convenient route could be found was not in the c#@» 
except as that question may have involved these inquiries 

“The petitioner had every motive for adopting the 


another is so mere a truism that one hesitates to utter it, The discretionary ig} 
of fixing the terminus at a detinite point within the limits amigned is vested bY 
the organism of this company in the directors. Wehaveit not. We cannot © 
solve ourselves into a board of directors, nor can we delegate the anthority of 
such board to the attorner-general and his assis‘ant counselors:” 27 P® 
(2856). See, also, New York & Erie R. R. x. Young, 83 Pa. 175 (1850). 

{Struthers e. Dunkirk, Warren & Pittsbargh Ry. Co. 87 Pa, 282 (1578). 

{Anepach r. Mahanoy & Broad Moantain R. R., 5 Phils. 401 (1864). 

Lodge r. Railrond Co, 1 Leg. Gaz Rep. 131 (1871). 
$32 Pa, 169 (1850). 
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If an act authorizes a railroad company to extend its 
road to “any point on the waters of the Youghiogheny, 
and within the limits of this commonwealth,” and it 
appears that the waters of the Youghiogheny extend to 
the boundary line between the States of Pennsylvania 
and Maryland, the railroad company has a right to 
connect its road with a railroad in Maryland.’ 

If a railroad company is authorized by its charter to 
build its road from a city to another point, it may build 
its road from any point within the city.* 

A railroad company was authorized to construct its 
railroad from a city. The company obtained permission 
from the city to build its road along a river bank tos 
certain street. It subsequently bought a lot upon this 
street on the opposite side of an avenue running along 
the river from that on which its tracks were constructed. 
‘The greater part of this lot was occupied by a board-yard 
which was allowed to remain. Upon the rest of the lot 
was an old frame building which the company fitted up 
for a passenger station and for offices. Near by they 
erected a small frame shed for freight. A single track 
connected this shed with the main track upon the 
opposite side of the avenue, and it appeared that the 
greater part of the freight business was done elsewhere 
It was decided that the company had not exhausted its 
power to locate and establish a terminus, and that it ws 
competent for it subsequently to establish a terminus st 
another point within the limits of the city. 

A railroad company’s charter authorized: the road to be 
built from the borough of Erie, then bounded on the 
south by Twelfth Street. Subsequently the borough wi 

{Com. r. Pittsburgh & Connellsville R. R., 68 Pa 26 (1868). 


ryycatern Penneylvania R. R, Co’e Ap. 99 Pa. 155 (1881). 
‘estern Pennsylvania R, R. Cos Ap., 99 Pa. 155 (1881). 
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upon, such proceedings might be the subject of redress, 
at the suit of those eo injured.’ 

Previous to the Act of April 11, 1862, a railroad com- 
pany having once selected the location of their road could 
not change it against the consent of the owner of the 
land, for the exercise of eminent domain being derogatory 
to private right, the authority must be strictly construed. 
But the company might change with the consent of the 
land-owner.? 

‘The location of the road by the company is an appro- 
priation of the land, and after the assessment of the 
damages, the company cannot, by a change of route, r 
lieve itself from the payment of damages uscessed? 

‘A land-owner who accepts from a railroad company 
the award of damages made by @ jury appointed at his 
own request, cannot afterward maintain a bill in equily 
to compel the railroad company to cross his land in some 
other manner than that originally proposed by the com- 
pany.* 

‘A railroad company in consideration of a right of ty 
over mining land covenanted with the owner of the lands 
that upon notice it would change its location, or permit 
the coal underneath to be mined. It was held thats 
tenant of the owner whose lease gave him the right to 
mine all the coal might sue in the name of landlord for 
breach of the covenant 

If a railroad company having a right of way ort 
mining land under a covenant with the owner to change 


1Roberts ©. Philadelphia, Germantown & Norristown R. R,, 5 Clark, 124 
(1851) ; 1 Phils, 262 (1851). fs 

*Verner ine Hill & Schuylkill Haven R. RB, 2 Leg. Chron. Rep 310 
(1875). 

‘Reale ». Pennsslvania R. R. Co, 86 Pa. 609 (1878). 

‘Campbell v. Pennsylvania Schuylkill Valley R. R., 2 Montgameéry Coooty + 
Rep. 139 (1886). 

“Mine Hill & Schuylkill Haven R. B. Co. v. Lippincott, 86 Pa, 468 (18) 








Prien (a placed fawllng, wit 














‘People's Passenger Ratlway Co. of Phil 
Railway Coy & Pa. C. C, B $73 (1800), 
*1 Pa. CC. BR. 301 (1886), 
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the trains or of leaving the track for the shifting of car, 
or of repairs at the shops and yards, and without stand- 
ing room for the cars not in motion, would be clearly 
wanting in all that is necessary to safety, convenience, 
and utility, and would be vain and nugatory.”* In the 
authority to construct a railroad is included the right to 
construct sidings and branches to the company’s wharves! 
If a railroad company locates its switches in one place, it 
is not deprived of the power to locate them elsewhere 
when necessity arises? 

The words “switches or turn-outs” are equivalent to 
sidings in an agreement between a railroad company and 
property-owners, providing that the company should 
build a “single track only, without sidings for standing 
or passing trains,” and should at no time “construct any 
such switches or turn-outs.” In such case a city ordi- 
nance gave permission to the railroad company to build 
suitable turn-outs into warehouses. The company sfter 
the agreement referred to was made, constructed such # 
turn-out into a warehouse. It was held, that the compauy 
in doing so did not violate the agreement.‘ 

When a railroad company has constructed its rad 
within the period limited by law, it may subsequently 
construct, from time to time, such switches or sidings a5 
may be necessary for the handling of its business and the 
operation of its road. Were it otherwise, it would be im- 
possible for a railroad company to keep pace with the 
increasing demands of business, and to accommodate the 
public. 

‘Cleveland & Pittsburgh R. R. v. Speer, 56 Pa. 325 (1867); Stroudsburg Bor 
ough ». Stroudsburg Past. R. R., 12Pa C. C. R. 124 (1892). 

* Black «. Philadelphia & Reading R. R., 58 Pa. 249 (1868). 

* Cleveland & Pittsburgh R. K. v. Speer, 56 Pa. 325 (1867). 


«Philadelphia & River Front R. R., 188 Pa. 194 (1890). 
* Pottaville v. People's Railway, 146 Pa. 175 (1802). 














CHAPTER XI. 
‘USE OF STREETS AND ROADS. 


178, Right of Legislature to Grant Use 180, License to Use Street. 
of Btreeta, 181. Obstruction of Streets, 
179, Municipal Control of Streets. 


Right of Legislature to Grant Use of Streets. 

178. In the absence of a legislative grant, a railroad 
company has no right to appropriate or use a street or 
public highway for the laying of the tracks of its main 
line, switches, sidings, or branches! The legislature 
may, however, authorize a railroad company to build its 
railroad on a street or other public highway. In Com. v. 
Erie & North East R. R. Co., Buack, C. J., said: “The 
right of the supreme legislative power to authorize the 
building of a railroad on a street or other public highway 
is not now to be doubted. It has been settled not only 
in England (1 Barn. & Ad. 30), but in Massachusetts 
(23. Pick. 328), New York (7 Barb. 509), and in Penn- 
sylvania (6 Whart. 43). If such conversion of a public 
street to purposes for which it was not originally de- 
signed, does operate severely upon a portion of the people, 
the injury must be borne for the sake of the far greater 
good which results to the public from the cheap, easy, and 
rapid conveyance of persons and property by railway. 
The commerce of a nation must not be stopped or im- 

+ Pennsylvania R. R. Co’s Ap., 115 Pa 514 (1886). 
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Tn England, 0 highway is the property of the 

parens property of the people, not of a 

but of the whole state; see ee 
legitimate sovereign, may dispose of it by their representa- 
tives, and at their pleasure. Highways, therefore, being 
universally the property of the State, are subject to its: 
ubsolnte direction and control, An exclusive right af 
ferriage across u naviguble stream, which is a public 
highway, is grantable only by it; and the navigation of 
the stream may be impeded or broken up by it at its 
pleasure. In the construction of her system of improve 
ments Pennsylvania has acted on this principle, Her 
dams across her principal rivers to feed her canals have 
injured if they huve not destroyed the descending nayi- 
gation by the natural channels and this without a suspicion: 
of want of constitutional power, The right of passage by 
land and by water is a franchise which she holds in trust 
for all her citizens, but over which she holds despotic 
sway, the remedy for an abuse of it being a change of 
rulers and & consequent change of the law. No person, 
natural or corporate, has an exclusive interest in the 
trust, unless she has granted it to him. Her right beet 
even to the soil, being un equivalent for the six per 

thrown into every public grant as coma ot 

any be reclaimed for roads; and she has acted one 
basis of it; for though damages for special inj 
improvements haye been allowed to the ae cat 


Fisher, 1 P. & W. 466. 

“Such being a highway as a subject of legislative 
authority, in what respect is a street inan incorporated 
town to be distinguished from it? A municipal corpo- 
ration is a separate community; and hence a notion 


aii 






































. CHAPTER XII. 
CHANGING SITE OF HIGHWAY. 


182. Reasonable Necessity must be 190. Construction of New Beal 





Shown. County Authoritien 4 
183, Changing Site to Avoid Grade 191. Acquiescence of Public Aube 
Croasing. ties 
184, Road need not be Approprinted 192. Release of Liability to Comsret 
‘Longitudinally. New Road. 
185, Changing Site of Street. 198. Lessee of Railroad Mot Bees 
186. When the New Road must be tract. 
Boilt. 194, Owner of the Soil of the Road Br 
187, Entrance to Old Road must be titled to Damages. 
Closed. 195. Private Ways. 
188, Repair of Highway. 196. Remedies. 
189. Repair of Bridge. 197. Indictment for Obstructing Boal 


Reasonable Necessity must be Shown. 


182, A railroad company will be enjoined from chang- 
ing the site of a public road unless reasonable necessity 
for the taking of the road is shown. The mere differen 
in expense between a fill and a bridge is not a sufficient 
justification for the taking of the road, unless the differ- 
ence in cost is unreasonable.’ 
In the absence of a reasonable necessity, a railroad 

company cannot locate a bridge in such a manner thst 

‘Moreland Township e. Pennsylvania R. R., 6 Montgomery County I. Ben 
165 (1800) ; Pennsylvania R. R. e. Diem, 128 Pa. 509 (1889). 

‘A purchaser of public works from the State is bound to rebuild a bridge ove 


‘canal, which is necessary for the public, although the State could not have 


been compelled to rebuild the bridge: Penna. R. B. Co. e. Duqueane Boroagh, 
46 Pe, 223 (1863). 


260 
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most favorable location and in as perfect a manner asthe 
original road.’ The intention here manifestly is that 
additional or unwonted burthen should be cast upon the 
public by the company’s use of the old road; but te 
maintenance of a bridge is such a burthen, often a vey 
heavy one, and such as the company, and not the manis- 
pality, should support.”* 


Construction of New Road by County Authorities. 

190. Where a road or bridge taken by a railroad com- 
pany has not been replaced, the county commissiones 
may replace it, after notice to the company, and recover 
from the company the expense incurred? 

‘A railroad company appropriated a portion of a public 
road, removing a bridge in doing so. The compsy 
failed to rebuild the bridge, and the county commir 
sioners let the work to a contractor, who began the ere~ 
tion of a new bridge. When the new structure ws 
nearly completed, employees of the railroad tore it dow, 
and drove the contractor fromthe work. There was evi- 
dence, though contradicted, that the superintendent of 
the railroad had assented to the location of the ne¥ 
bridge. It was held in an action of trespass by the oot 
tractor that it was for the jury to decide as to the 
authority and agreement of the superintendent. 


Acquiescence of Public Authorities. 

191, Where there is a diversion of a public highw®: 
not justified by actual necessity, but merely to facilites! 
the erection of a bridge, if the public authorities stax” 
by and permit the work to be finished at great expenS 

‘Pennsylvania RR. v. Rorongh of Irwin, 85 Pa, 386 (1877), Per Gornows 


"Bean r, Howe, 85 Pa. 260 (1877). 
"Bean v. Howe, 85 Pa, 260 (1877). 


‘Ambler’s Apy, 4 Atl. Rep, 187 (1886). 
Puig «80 Chi Inn Pane Gy 8 
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‘The right which a railroad company has “for the st- 
tling and obtaining the right of way,” does not apply to 
a dispute between the railroad company and township 
authorities in reference to a public road which the ril- 
road company has occupied. The right in question ap 
plied to the acquisition of private property through com 
demnation proceeding 


Indictment for Obstructing Boad, 

197. An indictment will lie against a railroad company 
for obstructing a public highway in such a way as 10 
cause serious inconvenience and danger to the public 
Thus a railroad company may be indicted for construd- 
ing a mound two feet on one side and four feet on the 
other side above the natural line and level of a turnpike 
at the point of crossing.* 

‘An indictment will lie against railroad company fr 
not reconstructing a public road which it had occupied 
with its tracks, but a sentence upon such an indictment 
can extend only to the imposition of a fine for failing o 
reconstruct the road within a reasonable time. The com 
pany cannot be compelled by the sentence either to 1 
move the obstruction from the old road, or to constructs 
new one.” 

‘Danville, Hazelton & Wilkes-Barre R. R. e. Commonwealth, 73 Pa. 29 (18/3) 

*Northern Central Ry. Co. e. Com. 90 Pa, $00 (1879); North Manheim Tp 


». Reading & Pottsville R. R,3 Bannard’s Sup. Ct. Dig. 190 (1888). 
*Pittsburgh, Virginia & Charleston Ry. », Com, 101 Pa, 192 (1882). 
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in 1873 to lay a track on Delaware Avenue in the city 
of Philadelphia as far north as Dock Street, and to 
quire such “ground and property near or convenient 0 
said avenue or streets as said company may deem new 
sary for depot and other railroad purposes.” ‘The om 
pany constructed a depot on Dock Street beyond Delaware 
Avenue, and tore up the street railway tracks on Dok 
Street to reach the depot from their line on Delaware 
Avenue. It appeared that the company could have built 
their depot at the corner of Delaware Avenue and Dock 
Street and thus have avoided the necessity of using Dock 
Street. The court decided that the company had 1» 
right to interfere with the franchise of the street ril- 
way.) 

Where it is commercially impossible to construct nd. 
operate a telephone line and an electric railway on 
the same street at the same time, it is doubtful whether 
the telephone company has the superior right to the 
use of the street merely because its use was prior in 
time? 

‘A charter of a passenger railway company is a contract, 
and a subsequent charter to another company granting 
rights inconsistent with the former is invalid.* 

Where in a bill for an injunction by a telephone com 
pany against an electric railway company whose line het 
heen built, it is alleged by the plaintiff that it has an ex- 
clusive right to the use of the street, and that the opera- 
tion of the railway will necessarily destroy its property 
and business, and this fact is denied by the defendant, a 
preliminary injunction will not be continued if the de- 

1 Pennsylvania R. R. Cos Ap., 93 Pa. 150 (1880). 


* Central Pennsylvania Telephone & Supply Co. ». Wilkes-Barre & West Side 
Ry, 11 Pa, . C. R, 417 (1892). 


*Second & Third Street Ry. ¢. Green & Coates Street Passenger Ry.,8 Phila 
430 (1859). 
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‘Turnpikes. 


200. The legislature may grant to a railroad compay 
the right to lay its tracks upon a turnpike, upon the ril- 
road company paying to the turnpike company the om- 
pensation for the damages which it may incur by thee 
struction of the railroad.’ A necessity for such takiog | 
must, however, exist. Whether it is “reasonably pre- 
ticable” to construct the railroad without interference 
with the turnpike, is the only test 


Market-House, 


201. A market-house owned by an incorporated em- 
pany authorized to build and maintain a market on poy 
erty to be acquired by purchase, and to rent stalls therea, 
and to sell the property whenever the company desire 0 
quit business, is not appropriated to public use in such 
sense that it cannot be taken by a railroad company for 
station. Tuayer, P. J., said: “ Tried by any teats whic 
can properly be applied to them, the plaintiffs are private | 
corporations. They have not a single feature belonging! 
a public corporation. They maintain the market-hovee 
they own, or not, at their option. They can sell them ot 
rent them. Their property may be taken in execution, 
and sold, like that of any individual. They arent 
armed with any portion of the right of eminent domin. 
‘They owe no duty to the public which they are bound to 
fulfill, or which can be enforced by the public. The public 
has no legal rights of any nature in their property, not 
any use therein which is recognized by law. They are 
not under any public authority ; or subject to any public 
control ; nor have the public any use in their property o 





‘Citizens’ Passenger Railway Case, 2 Pittsburgh Rep. 10 (1859). 
+ Chestnut Hill & Springhonse Rosd Co. ». Peonsylvania R. R., 6 Montgome: 
County L. Rep. 105, 121 (1890). 
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struction of an overhead crossing and elevated approa——> 
to the bridge, either by means of embankment or tre= = 
tles would be prejudicial to the interests of the boroug=- 
through which the road passes. That extending t3om 
grade of twenty-eight feet to the mile the distance a= 
thirty-five hundred feet would be some disadvantage, bux 
the road could not be as easily and profitably worked ax 
if it had the same grade for only a distance of twelve hum — 
dred and fifty feet, notwithstanding the trains would hare 
to come to a stop. That by means of signals located at 
proper points for the protection of both roads, all trims 
on the plaintiff’s road being required to come to a ful 
stop at least two hundred feet from the point of crossings 
and not to proceed until the proper signal for the pur— 
pose shall have been given by the watchman in charge, 
the danger of collisions will be very slight. The ourt 
held that the facts were not sufficient to justify a decree 
for an overhead crossing? 

The evidence showed that the younger company might 
have located its railroad upon a reasonably inexpensive 
and practicable route south of the older company’s road- 
‘The cost of the relocation of the road upon this route, in- 
volving the tearing up and abandoning of a portion of the 
track, already built, would have cost about $20,000. It 
also appeared that, if constructed upon this route, it would 
have reached all the objective points, and have obtai 
all the business that it would have secured upon the line 
adopted. It was held that the evidence did not justify 
the court in permitting the grade crossing to be made* 

In a case where a grade crossing was found impractica— 
ble, iron columns were allowed to be placed upon the right 

+ Northern Centeal RR, Cova Ap., 103 Pa, 421 (1883). s 


+Perry Co. R, R, Extension v. Newport & Sherman's Valley R. B15 Pe 
(1892). 
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CHAPTER XIV. 
TAKING OF DWELLING-HOUSE AND PLACE OF WORSHIP. 


218. Dwelling-House Includes Curti- 215. Occupancy of Dwelling to Prevent 


lage. ‘Condemnation. 
214, Where Dwelling-House ison Town 216. Place of Worship. 
Lot 


‘Dwelling-House Includes Curtilage. 

213. The Act of February 14, 1849, prohibiting a 
railroad company from passing through any dwelling- 
house, does not mean that the prohibition extends only to 
preventing the railroad from actually passing “ through” 
the dwelling-house. When the latter is occupied by the 
owner thereof, the statute gives it all the protection 
necessary for its reasonable enjoyment as a dwelling for 
the owner and his family. This necessarily includes 
some curtilage connected therewith. The exact extent 
of that curtilage cannot be defined by any arbitrary rule 
as to distance. As each case arises the right of the owner 
and occupier of the dwelling-house, against hostile loca- 
tion of a railroad, must be determined by a consideration 
of what is necessary for a reasonable and proper enjoy- 
ment of the house as a residence in view of its location 
and surroundings." 

"Swift & Given’s Ap., 111 Pa. 516 (1836) ; Damon ». Baltimore & Philadelphia 
R.R, 2 Lancaster L. R. 401 (1885). 

In the absence of constitutional or statutory provision to the contrary, the 
right to enter upon land includes the right to remove a dwelling-house. The 
word land in such a case must be taker inclnding every- 
thing fixed to the ground: Brocket v. Ohio & Penasylyania B. R. Co, 14 Pa. 
241 (1850). 
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Land taken by a railroad company was more than one 
hundred feet distant from a dwelling-house, and not 
within the same inclosure. Access to the building ws 
not materially interfered with. No out-buildings were 
taken, and the barn was not cut off from the dwelling. 
A bill for an injunction was dismissed.’ 


Occupancy of Dwelling to Prevent Condemnation. 

215. Where a testatrix gives her residuary estate, it 
cluding a dwelling-house proposed to be taken by aril 
road company, to her executors to sell and pay legates 
for life, the legatees cannot by moving into the dwelling- 
house after the death of the testatrix prevent the railroad 
company from taking the house? 

The owner of a dwelling-house in the occupancy of # 
tenant cannot, after a railroad has been located through 
the house and the location has been approved by the 
directors of the company, prevent the company from 
taking the house by removing the tenant and occupying 
the house himself? 


Place of Worship. 

216. Under the Acts of April 23 and August 12 
1864, a railroad company may tunnel under a lot commo? 
both to achurch building and its parsonage, upon t}* 
payment of damages. In Penn. R. R. Co. v. Luthers® 
Congregation, the court said: “In this instance the ta * 
nel passes beneath a corner of the church, and under t 3 
whole width of the parsonage. If the parsonage — 
viewed as wholly independent of the church the greates™ 

1 Damon ». Baltimore & Philadelphia R. R., 119 Pa. 287 (1888). 
* Williams v. Philadelphia & Reading Term. Co, 29 W. N. C. 254 (1891). 


4 Fagner ». Pennsylvania Schuylkill Valley R. R., 164 Pa. 475 (1898). 
453 Pa. 445 (1868), 
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ing both of said buildings. The unity of the building 
istherefore a fact spread upon the record... . The 
sessment of the whole was therefore proper, and so muc 
of the report as varied the case to suit the view the com 
might take of the law becomes surplusage merely.” 
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plank crossing was necessary to give plaintiff convenient 
access from one part of his land to the other, and tht 
it ought not to have been removed." 

But, under the Act of 1849, a company is under no ob- 
ligation to construct a causeway across the railroad to 
connect lots of land of a farm where a public road in the 
immediate vicinity affords easy access to the differett 
lots. In such a case, even where a private way has ben 
destroyed, the railroad company is not obliged to builds 
causeway." 


Agreement with Land-Owner as to Crossing. 

218. If a railroad company has agreed that a trestle 
work over a ravine should afford a passage from one part 
of plaintiff’s land to the other, and that this should bei 
lieu of the causeway which the company were requirel 
to make by law, the. company cannot afterward prevent 
the plaintiff from using the passage-way.> 


Remedies. 

219. If the act provides a remedy, it must be pursued 
by the parties, The Act of Assembly of February 17, 
1831, incorporating the Philadelphia, Germantown & 
Norristown R. R. Co., made it the duty of the company 
to construct a sufficient causeway, whenever it should be 
necessary to enable the owner of the land to cross over oF 
under the road; and it was declared that the company 
should be liable in an action for damages to any penoD 

* Dubbs r. Philadelphia & Readit R., 148 Pa. 66 (1892), 

Tn Holmes v. Philadelphia & Reading R. R,, 1 Clark, 387 (1843), it was beld 
that where, by the provisions of a charter of a railroad company, the coap™¥ 
is required to place a sufficient causeway on each farm, the company may! 

‘the causeway upon any rh finds most convenient. 


*Traut v. New York, 1 1 Mona. 394 (1888). 
*Griswold v. Baltimore & Philadelphia R. R., 3 Delaware County, 59 (I 
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Duty of Canal Company. 

220, The construction of @ railroad company along the 
bank of a canal, thereby rendering a farm bridge unsafe 
and causing it to fall into disrepair, does not relieve the 
canal company from the duty of repairing the bridges 
although the railroad company may be responsible‘ 
damages to the canal company.* 

1 Ammerman e, Wyoming Canal Co., 40 Pa, 256 (1861), 
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line to be drawn? If property-owners on Filbert Street 
may recover, why not those on Arch Street, and Race 
Street, and so on the north and south, east and west, 
far as the whistle of the locomotive can be heard, and its 
smoke can be carried? The injury is the same; it difers 
only in degree. And it does not stop here. The Const- 
tution does not apply to railroads merely. It affecte all 
corporations clothed with the power of eminent domis, 
including cities, boroughs, counties, and townships, it is 
applicable to canals, turnpikes, and other country rods. 
If, by judicial construction, we extend the Constitution to 
all the possibilities resulting from the lawful operation of 

a public work ; to all kinds of speculative and uncertain 
consequential injuries, we shall find ourselves at se, 

without chart or compass to guide us. Were we to adopt 

such a construction we would be compelled to use the 

language of Chief Justice Sxaw, in Proprietors of Locks 

and Canals x, Nashua & Lowell Railroad Company, 10 

Cush. 385, to extend it ‘to turnpikes and canals, the 

value of which is diminished or destroyed by loss of cu 

tom; to taverns and public houses deserted or left in 

obscurity ; to stage-coach proprietors and companies, to 

owners of dwelling-houses, manufactories, wharves, snd 

all other real estate in towns and villages from which 
the line of travel has been diverted. . If it can extend to 
the next estate beyond the one crossed or touched by the 
railroad, why not to the next, which may be affected less 
in degree, but in the same manner?” 

“It is very plain to our view that the constitutional 
provision was only intended to apply to such injuries aS 
are capable of being ascertained at the time the works sre 
being constructed or enlarged, for the reason, among others 
that it requires payment to be made thereof, or securit ¥ 
to be given in advance. This is only possible where h€ 
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. R. Co. v Lippincott. In addition to the 
authorities there cited by him I will add Lehigh Bridge ' 
Co. v. Lehigh Coal & Nav. Co. 4 R. 23; Pittsburgh & 
Lake Erie R. R. Co. v. Jones, 111 Pa. 204. 

“Tt is not necessary for us to look outside of our on 
State for authorities in construing our own Constitution. 
It may not be out of place, however, to say that, in Eng- 
land, where they have statutes containing provisions ber 
ing a close analogy to our Constitution, and which gives 
damages to persons whose property, though not taken, is - 
yet ‘injuriously affected by the construction’ of public 
works, such damages are not extended to injuries result 
ing from the operation of the road. It was said by Land 
Westgury, in Ricket v. Ry. Co., L. R. 2 Eng. and Irish 
Appeals, 198: ‘I agree with the distinction that has been 
taken between damages resulting from the railway whea 
complete, or from the act of making it, and damage o~ 
casioned by the proper (not negligent) use of the railway 
when made. No claim can be made for loss resulting 
from the use of a railway. . . . Compensation is given by 
the statute only to individuals who, in respect of the 
ownership or occupancy of lands or tenements, sustain los8 
in or through the construction of the railway, or the exe- 
cution of the incidental works.’ To the same point are 
Hammersmith and City Ry. Co. v. Brand, 4 Eng. and 
Trish Appeals, 171; Caledonian Railway Company e- 
Walker, L.R. 7 Appeal Cases, 259; Penny v. South- 
eastern Ry. Co., 7 E. & B. 660; Glasgow Union Ry. Co. 
v. Hunter, L. R. 2 Scoteh & Div. Appeals, 78, 

“The language of the Constitution is not equivocal, and 
is entirely free from ambiguity. ‘The framers of that in- 
strument understood the meaning of words, and many of 
them were among the ublest lawyers in the State. Tw? 
of them occupy seats upon this bench. Hence, whet 
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the construction of a railroad upon a line which makes it 
necessary to cross one or more public highways, it author- 
izes its grantee by a necessary implication to enter and use 
such highways for such purpose. ‘This grant is, howerer, 
subject to two limitations; one in favor of the public, a 
already stated, for the preservation of the way ; the other 
in favor of the owner, which requires that no additional 
servitude shall be imposed upon the land covered by the 
public easement. If the first limitation be violated » 
that the way is lost to the public, another must be pr- 
vided to take its place. If the second be violated so thst 
the owner is subjected to new and additional burdens, he 
is entitled to compensation for the injury actually su- 
tained. It follows that the railroad company desiring to 
cross the streets of a city must apply to the city for leave 
and for the conditions deemed necessary to secure the 
public convenience and safety. This being done, the ral- 
road company may lawfully enter upon and cross a public 
highway without liability, so long as it complies with the 
terms imposed by the municipality and keeps within the 
limits already stated.”* 

Where a railroad track is on a public street, owners of 
property in the vicinity, to sustain a complaint for con- 
structing and maintaining it, must establish that it is ® 
public nuisance, and that they have sustained’ a special 
damage.* 

A land-owner is not entitled to damages for injuries 
caused by smoke, dust, and noise from a railroad Wilt 
and operated wholly within the limits of a public street-” 


Jones r. Erie & Wyoming Valley R. R,, 151 Pa. 30 (1892) ; Pittsborgh Jane” 


tion R. R. v. McCutcheon, 18 W. N. C. 527 (1886); Pennsylvania R.R. . sca 
129 Pa. 181 (1899), 


Black «. Philadelphia & Reading R. R., 58 Pa. 249 (1868). 
{Sones r. Erie & Wyoming Valley R. R.. 151 Pa. 30 (1892); Struthers « Da® 
kirk, Warren & Pittsburgh By., 87 Pa. 282 (1878). 
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injury caused by the construction of the road. Nos 
thority for such a proposition can be found in anything 
this court has ever said. We are of opinion that in the 
case in hand there was an injury arising from the enc 
tion and construction. This being so, it stands upon the 
same footing as to consequential injuries as if it had been 
an actual taking of a portion of the plaintiffs’ property.”* 

‘A railroad company is liable for consequential dam- 
ages, if it shifts its tracks in a street so as to bring them 
nearer to a house and depreciates its value* 

Where a railroad company by city ordinance is granted 
a right of way south of the centre line of a street at 
grade, and the remaining part of the street is wide enough 
for free and convenient access to the property on the 
south side of the street, the owner of the property on the 
north side of the street can neither enjoin the railroad 
company from proceeding under the ordinance nor 1 
cover damages for the proper use of their privilege under 
the ordinance? 

A railroad company without the consent of a borough 
or any authority whatever, laid a track in front of plain- 
tiff’s dwelling on property within plaintiff’s line, and ext 
away and removed a small part of his porch. Theap 
proach to the house was thereby rendered difficult and 
dangerous. In consequence of the close proximity of 
passing trains to the house, the walls thereof were shaken, 
and the house itself filled with smoke, cinders, and offe- 
sive smells, necessitating the closing of the front window 


* Pennsylvania Schuylkill Valley R, R.e. Walsh, 124 Pa. 544 (1889); Pe 
sylvania Schuylkill Val. R. R. r. Ziemer, 124 Pa. 560 (1889) ; Pittsburgh Jeo 
tion R. R. r. McCutcheon, 18 W. N. C. 527 (1886); Pennsylvania B. Re De 
can, 129 Pa. 181 (1889), 

Patent v. Philadelphia & Reading R. R, 14 W. N.C. 545 (188); 8° 
affirmed, 17 W. N. C. 198 (1886). 

* Beck ». Erie Terminal R. R., 11 Pa. C, C. B, $68 (1802). 











41.Pa. CCR. 650 (1856), 
*Doke ». Baltimore & Cumberland V 
Baltimore & Comberand Valley 1, 199 Pu 














= Reitenbangh 
E.H,e Young, 99 Pu 178 (1900), 
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Where a siding is built upon a public street an abut- 
ting owner in a suit for consequential damages may show 
for what purpose the siding was and had been used, the 
amount of freight transported and the number of trains 
run as evidence of the ordinary and probable uses to 
which the railroad might be put.’ 

* Auman », Philadelphia & Reading B. B., 183 Pa. 92 (1890). 


BA Trespass 


Injunction. 

236. An owner of land abntting on a street is entitled 
to an injunction to restrain u railroad company from 
laying its tracks upon the street where the company has 
no authority 80 todo, “All persons who merely travel 
on the street suffer the sme kind of inconvenience or 
injury, though the suffering may differ in degree. But 
he whe has his dwelling fronting on the street who cannot 
turn his carriage between the front of his lot and the 
rails, who must drive around a block because he cannot 
turn in the street, whose business as a physician is inter= 
ferred with, or who ix aubject to the smoke, noise, and 
other incidents of railway trains passing near his door, 
eaffers o special injury which differs in kind as well as 
degree from the mere traveler, Were the road lawfully 
constructed, the only question would be whether the 
Plaintif’s lots were worth less by reason of the construc 
tion, and if 20, how much.” 

An injunction will be granted to restrain a railroad 
company from the use of land taken by it some fifteen 


‘Pee Taowey, J, in Penuaylyanin H.R Ca's Ap, 105 Pa $14 (1886), 
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= CHAPTER XVIL 
REMEDIES FOR UNLAWFUL ENTRY ON LAND, 
£34, Injunction, 230, Land-Ownor's Bights after Loca: 
237, Bjewuneot. en, es etre Reta 
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years before the filing of the bill, and used continuously 
afterward, even though the land belonged to a feme covert, 
if the company had neither paid for it nor tendered a 
bond to secure the payment of the damages,? 

Under the Constitution a corporation must either pay 
or secure payment before it can. enter upon the possession 
of the property of any one, and until this is done, it will 
be enjoined from proceeding, and this notwithstanding 
the fact that the charter of incorporation plainly implies 
the power of entry without first having made or secured 
compensation.? 

‘An injunction may issue at the suit of a property- 
owner to restrain a railroad company from constructing 
its railroad in a street until security is entered for con- 
sequential damages. 

An injunction was issued to restrain a railroad from 
entering upon land where the purpose of the company 
‘was to obtain stone which it had failed to obtain from the 
owner of the land at the price offered to him by the com- 
pany.* 

‘Ejectment. 

237. Ejectment is the appropriate remedy against a 
railroad company which enters upon land without paying 
or securing damages to the land-owner® The owner's 
right to an ejectment will not be barred by an agreement 
on the part of the railroad company to purchase its right 
of way within a certain time, which agreement was never 
carried out.’ 


2 Seal e. Northern Central Ry., 1 Pearson, f47 (1868). 

*Colgan #, Allegheny Valley R, R., 3 Pittsburgh Rep. 394 (1872). 

*Minnig e. New York, Chicago & St, Louis R. R., 11 W. N.C. 297 (1882). Bee 
Dutton r. Norristown Pasa. Ry., 1 Montgomery Co. ( 

«Pittsburgh, Chartiers & Youghiogheny Ry. «. Scully, 16 W. N. C. 213 (1884), 

® McClinton w. Pittsb,, Ft. 

“Philadelphia, Newtown & New York B. B.v. Cooper, 106 Pa. 239 (1884), 
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company will not prevent one of the owners who has 
subsequently acquired all the other interests, from insti- 
tuting an action of ejectment against the railroad com- 
pany, where the company has failed to pay the amount 
of the award. In such a case after twenty-eight years, 
no presumption of payment, or of a tender of security, 
arises in favor of the railroad company from either the 
lapse of time, or from the award. The award and agree- 
ment on which it was founded, however, exhibits an 
equity which properly reduces the judgment to a condi- 
tional one, and’ thus relieves the company from a total 
loss of its improvements.* 

In an action of ejectment for land which a railroad 
company has taken and occupied by its improvements, 
under a mistake as to its rights, the court will stay 
the execution until the railroad company has had an 
opportunity to institute proceedings to condemn the 
land? 

‘Where land has been appropriated by a railroad com- 
pany, and the owner dies before having received payment 
of compensation or security therefor, his heirs, to whom 
his title descends upon his death, are clothed with all his 
rights and may maintain ejectment against the railroad 
company for the land occupied by it? 


‘Trespass. 


238, If a railroad company enters upon land before a 
bond, which has been refused by the owner of the land, is 


1! Wheeling, Pittsburgh & Baltimore R. R, v. Warrell, 122 Pa. 613 (1888). 
*Pittsburgh & Lake Erie R. Rr. Bruce, 102 Pa. 23 (1882) ; Justice e. New 
quehoning Valley R. R, 87 Pa. 28 (1878); O'Hara s. Pennsylvania R. R. 2 
Grant, 241 (1858); McClinton ». Pittsburgh, Fort Wayne & Chicago R. B., 66 
Pa 404 (1870). 
* Oliver r. Pittshurgh, Virginia & Charleston Ry,, 181 Pa 408 (1890) ; Momma, 
Harrisburg, Portsmouth, Mount Joy & Lancaster KB, 1 Pearson, 65 (1854). 

















CHAPTER XVIII. 
AGREEMENTS WITH LAND-OWNER. 


240, What Constitutes a Release of 247. Agreements as to Stations, 
Damages. 248, Agreements as to Sidings. 
241, What Damages are Included in 249. Agreements as to Fences. 


the Release. 250. Agreement to Pay Money to Se- 
242, What Damages are not Included care Particular Location of 
in the Release. Road. 
243, Releaso of Damages does not Con- 251. Acquiescence of Land-Owner. 
voy Title. 252. Duty of Viewers to Pam Upon 
244, Deeds. Agreement to Release Damages, 
245. Nature of the Esiate Acquired. 258. Breach of the Agreement. 
246, Boundaries. 254, Injunction to Enforce Agreement. 


‘What Constitutes @ Release of Damages. 


240. A mere offer on, the part of the land-owner that 
he will not claim damages if the road is located where he 
wishes it, not accepted at the time by the railroad com- 
pany, will not subsequently prevent the owner from re- 
covering damages, although the company has in the 
meantime offered to locate the road where he wishes it, 
and he has refused to designate the location which he de- 
sires.’ 

When a release of damages was presented toa land- 
owner by the president of a railroad company, the land- 

1 East Penna. R. R. Co. . Hiester, 40 Pa. 53 (1861). See, also, Sec. 266 as to 
agreements for free pases. 
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omner said to the president that if he would locate the 
road further over from his house and spring he would 
give the land for nothing, and the president said he would 
“try to necommodate.” The court held that this con- 
versation was too slight to prove the grant of a right of 

or release of damages, because there was no sufficient 
designation of the land released. 

Where a railroad company agreed with the land-own- 
em, over whose land the road croséed, that in considera- 
tion of paying no damage for the right of way, the land- 
holders might remove all coul beneath the road-bed, the 
landlords to first give written notice to the company when 
they were ready to move the coal, at which time the com- 
pany were to either change the route, or secure the road 
from damage—such an agreement ia not illegal or against 
public policy so ns to relieve the company from the obli= 
gation of performing their contract 

After an action for consequential injuries had. been be- 
gun agninst a railroad company, the land-owner and the 
company entered into nn agreement under seal by which 
the valuation of the Tand at the time of the injury was 
referred to arhitratora. Under the agrecment the defend- 
ant was to pay the price awarded, and the plaintiff was 
to convey the land to the company in feesimple, The 
price when paid was to extinguish the plaintiff's claim 
for damage. The railroad subsequently tendered an 
amount of the award to the plaintiff, who refused to ac~ 
oopt it, Tt was held that the agreement was available 
as = defomer to the action for the consequential in- 
juries, although it was not pleaded until three years 
after the date of the award, and although, at the time 

* Bast Posraplronls Tt TE Co,» Scholtenberger, 4 I's. 144 (1867). 


*Verser m Mise Hill & Schuylkill Haven RR, 2 Leg. Chron, Rep. 310 
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not authorize the construction of the road so near to the 
buildings as to endanger their safety or destroy their w- 
fulness." 

‘A deed to a railroad company conveyed land upa 
which there was an old established road leading to a sa¥- 
mill. In the agreement of sale the use of this road #8 
reserved, but in the deed no mention was made of the 
reservation. Subsequently, the railroad company ob 
structed the road. It was held that the owner could re 
cover in trespass 

‘A grantor of lands to a railroad company alleged s 
contemporaneous agreement with the agent of the com 
pany to reconvey a portion of the lands. The grantor’ 
evidence was corroborated by evidence of the subsequest 
occupation by the company of the land which was to be 
reconveyed and by a subsequent deed to the grantor by 
the agent of the company in his individual capacity for 
the land. It was held that the evidence was suflicient 
upon which to support a decree for a reconveyance against 
the company? 


Nature of the Estate Acquired. 

245, The estate of a railroad in land conveyed to it fo 
the purposes of a railroad is such that, although the 
grantor, having the reversion, executes a deed of dedic- 
tion of the land as a street, the construction of the stret 
at grade across the road-bed of the railroad will, at the it- 
stance of the company, be restrained by injunction until 
the strect has been opened by proceedings in the Court of 
Quarter Sessions and security for damages given to the 
company.‘ 

Rathbone s, Tioga Navigation Co, 2 Watts & Sorg. 74 (1841). 
* Pennsylvania R. R. v. Jones, 50 Pa. 417 (1865). 


Erie & Pittsburgh R. R. Co/s Ap. 3 Pennypacker, 164 (1882), 
“Keim v. Philadelphia, 2 Pa. C. C. R. 149 (1886). 


‘Philadelphia & Reading RT 9, Obert, 1 
*Guddan’» Pilate &Balinens th 


*Doluware, Lackawanna & Western B. Ry 
‘B14 (1890), a 
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probably not have been different, however, if the view 
were adopted that the proposition, after acceptance, isto be 
treated as a grant. In either case, the company acquired 
a right to occupy the property for railroad purposes ascon- 
templated and authorized by its charter, and nothing 
more. In assessing damages under an adverse entry, 
Mr. McClellan would have been charged with the advan- 
tages likely to accrue; and, in agreeing to release, there 
advantages were the inducing motive. If the company 
has abandoned the use of the property for railroad pur 
poses, the consideration of the release is lost, and, if the 
advantages had been charged against him in an ase 
ment under the charter, the loss would be as great. The 
rights of the company are gone; not, however, because 
the consideration of the release is lost, but because the 
right of occupation (whether it be referred to the agree 
ment or the charter) is limited to that particular use. 
‘An abuse of the right, as by applying the property 
toa different use, would not work a forfeiture. The pub 
lic interest forbid such a result.” * 

‘A land-owner granted to a railroad company’s prede 
cessor in title certain land and water rights, providel 
that, “if ever said lot and water right, and their build- 
ings, fixtures, and other appurtenances, or either of them, 
should not be any longer needed for the purposes for 
which they are granted,” then and in that case the said 
lot, water right, privileges, and appurtenances, or either 
of them so abandoned, “shall immediately revert to the 
donors, their heirs and assigns, and become a part of the 
real estate and its appurtenances from which they are 

- hereby separated, as if it or they had never been give? 

to the State.” It was held that, up to the time of the 

actual abandonment, the railroad company could remove 
1Guss », West Chester R. R., 1 Chester County Rep. 368 (1878). 


‘sessing 
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at first intended. We must leave 
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All of the terms of the agreement must be fulfilled or 
the company will be enjoined. A land-owner agreed 
with a railroad company to relieve it from liability for 
land damages if it would “go on the west side of his 
house—against the hillside and high enough to save his 
water-power.” The company located the railroad by the 
Toute designated, but at such a grade as to destroy the 
owner's water-power. The company was restrained by 
injunction from continuing work on the road, until it 
made compensation or gave security.* 

"Unangst’s Ap, 65 Pa, 128 (1867). 
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1255. Who are Passengers? 263, Tickets Bought from Scalpers- 
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259, Excursion Tickets, 267, Free Pames. 
260. Commutation Tickets 268. Drovers’ Pasoes. 
261, Tickets for Continuons Trips, 269, Agreement toGive Pass to Land- 
262 Tickets Sold for Cotnecting Lines, owner. 


‘Who are Passengers? 

255. A passenger is one who travels in some public con- 
veyance by virtue of a contract, expressed or implied with 
the carrier, as by the payment of fare or by that which 
is accepted as the equivalent thereof 

Every one riding in a railroad car is presumed prima 
facie to be there lawfully as a passenger, having paid, or 
being liable when called on, to pay his fare, and the onus 
is upon the carrier to prove affirmatively that he is a 
trespasser." 

The conductor of private freight cars not in the em- 
ploy of a railroad company is in the position of a pas- 
senger. Such a person while in charge of his cars, at the 

* Bricker e. Philadelphia & Reading R. R., 182 Pa. 1 (1890); Pennsylvania R. 
R. t, Price, 96 Pa, 256 (1880). See NEGLIGENCE. 

* Pennsylvania R. R. v Brooks, 67 Pa. 389 (1868); Creed v. Pennsylvania RB. 
R,, 86 Pa. 139 (1878), 
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request of the railroad company’s conductor, eut loose 
the cars following his own, and fell off the train and waa 
injured. The court charged that if the “ injury was not 
caused by drawing the bolt, but by the negligence or mis 
conduct of the engineer in increasing the motion of the 
cars with a violent, unnecessary, and unusual jerk, after 
the plaintiff had resumed his proper position ou the car, 
such as he could not nnticipate and guard against, he might 
recover.” The court held that the instruction waa proper, 
Plaintiff was employed by an officer of « railroad to 
work on a bridge. Under his contract of employment be 
was to be carried to and from his home to his work, He 
rode in the baggage car and at the request of the con- 
ductor helped to load and unload freight. While riding 
in the baggage car he was injured by the negligence of 
ene of the company’s servants, The eourt held that he 
‘Was a passenger and not an employee within the rule that 
he could not recover for injuries caused by the negli- 
gene of a fellow-servant* 


‘Duty to Provide Seats. 

256. As a general role, and under ordinary eireum- 
‘fMances, it is the duty of a railroad company to provide 
every passenger with a seat, and that if a passenger, exer= 
eising reasonable care and prudence, is injured in conve~ 
quence of the company’s neglect in this regard, the com- 
pany must respond in damages? 

A mailroad company has no right to eject from a sleep- 
ing ear, a person who has takon a scat in the car after 
failing to find a seat elaowhere im the train ; but a yerdiet 
of $8,600 for the expulsion of such passenger is excessive.* 

‘AGecbera Vit 1. Myr 7. 2818 

| tone " Mahlon Homey, 2 Po. Po. 403 (1882), 
| ha Vien & Beuveytrania 


HM, 3 W. &, © 406 (1876). 
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[Regulations as to Tickets, 

267. Railroad companies may make reasonable regula 
tions, not only as to the amount of fares, but as to the 
timo, place, and mode of payment. Thus a regulation 
requiring the payment by passengers who neglect to pro- 
cure tiekets, of ten cents in addition to the regular fare, to 
be refunded on presentation at the ticket office of a check 
therefor, is valid. The additional sum in such a eae, i 
not « charge for transportation, within the meaning of a 
provision in the company’s charter limiting transporte- 
tion charges to a certain rate per mile. In sue & ease, 
Mrreient, J., said: “The regulation in queation in the 
present case, is not in itself unreasonable or oppressive. 
traveler, it ix searcely just ground of 
complaint that he has to present his refunding tieket at 
the end of his journey, instead of getting an ordinary 
ticket at the start. The inconvenience, if any, is the re 
sult of his own default, With reference to the other 
pascengers, and still more to the railroad company, the 
regulution is conducive to the rapid, orderly, and con 
venient dispatch of the conductor's part in the collection 
of fires, and thus leaving him free for the performance 
of the other duties in connection with thestops at stations, 
the entrance and exit of passengers, and the general super- 
vision of the safety and comfort of these under his care. 

“Tf, therefore, the company may refase to carry ak all 
Without a ticket, it may fairly refuse under the far Tes 
inconvenient alternative to the traveler of putting him to 
the trouble of going to an office to get his excess refunded. 
If the company may charge those failing to get a ticket 
an additional price, and keep it, certainly they may 
charge such price and refund it; and, as the regulation 
is not in itself unreasonable or oppressive, or needlessly 
inconyenient to the traveler, its validity, upon general 
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than on the day of issue. It was held that defendants 
were entitled to judgment on demurrer.’ 


Commutation Tickets. 

260. If a person holding a monthly commutation 
ticket at a reduced rate does not use the whole of his 
ticket and attempts to recover upon the unused portion, 
the special contract evidenced by the ticket is rescinded, 
and the holder is placed in the position of a person travel- 
ing on an ordinary ticket. A monthly railroad ticket 
between Norristown and Philadelphia entitled the holder 
to ride sixty times during the month, but provided that 
no rebate should be allowed for partial use from any 
cause. At the rate at which the ticket was sold each trip 
cost thirteen and a quarter cents; the regular fare was 
fifty cents. The plaintiff did not use the whole of the 
ticket, but the usual fare for the number of trips actually 
made on the ticket, exceeded the whole amount paid for 
the ticket. It was held that even if the Act of May 6, 
1863, P, L. 582, requiring railroad companies to redeem 
unused tickets, applied to the case, the plaintiff could re- 
cover nothing, as there was no difference due her. 
Weranp J., said: “It is claimed that the Act of May 6, 
1863, P. L. 582, and the amendment thereto of April 10, 
1872, p. 51, compels the defendant company to redeem 
the unused portions of these tickets. The Act of 1863 
provided that ‘it shall be the duty of the owner or 
owners of railroad, steamboat, and other public convey- 
ances to provide for the redemption of the whole, or any 
parts, or coupons of any ticket or tickets as they may 
have sold, as the purchaser, for any reason, has not used 
and does not desire to use, at a rate which shall be equal to 
the difference between the price paid for the whole ticket 

‘McElroy v. R. RB. Co, 7 Phila. 206 (1870). 
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into the rear end to look after his stock. The conductor 
saw him standing near the door, but did not warn him 
that the place was one of danger. The court held that 
the question of plaintiff’s contributory negligence was 
for the jury. 


Agreement to Give Pass to Land-Owner. 

269. A railroad company is liable in damages for ** 
fusing to fulfill an agreement to furnish a pass to a laa 
owner and his family where such agreement was #—™* 
consideration ofa release of a right of way. Where such 
agreement was made, the pass was given for awhile ac— © 
then refused, and an action was then brought to reco-—* Hf 
damages for the breach of a contract. The court sais #°° 
“The contract was not simply for a right to ride fe 
upon the railroad. Possibly if in those terms the plaintic =” 
might recover damages for each refusal, or combine h 
claims for damages for each refusal in a single action OF 
cover any period, as a quarter or a year. But the come“ 
tract being for a pass, or in other words a free ticket, thie #18 
document was the principal feature in thebargain. It 
obvious that a mere contract to ride free of charge woul J ld 
subject both parties to inconveniences. The company o<—™! 
necessity must operate its road by agents, viz., conductome #5 
of trains, and would be liable to suits through the mi= —# 
takes or ignorance of their servants. So, too, the plaintiz 3 
without the evidence of his right would be linble to id be 
refused often when his business might be most urge 7 
But a pass or a free ticket might relieve both parties fro=—™ 
difficulty. The pass being the principal feature of tae 
contract was therefore made its chief subject, for it w_ ** 
the document to be furnished as the evidence of t®'° 
plaintiff’s right. Hence we see no other rule to 

‘Hanover June, etc., RnR. v. Anthony, $ Walker, 210 (1883). 
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Limitation of Liability—Goneral Principles. 

270. Carriers may limit by special contracts their 
liability for the loss of goods intrusted to them, not re- 
sulting from their own negligence. Bett, J., said: “It 
has been a subject of frequently expressed regret by 
many of our judges, that a common carrier was ever per- 
mitted to limit the responsibility which, as a general rule, 
binds him for the absolute safety of the goods committed 
tohim. The expediency of recognizing in him the right 
to do so by a general notice, such as was given here, has 
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been strongly and justly questioned, and, in some of our 
sister States, altogether denied. Were the question an 
‘open one in Pennsylvania, I should, for one, unhesitatingly 
follow them in repudiating « principle which places the 
bailor absolutely at the merey of the currier, whom, in a 
‘vast majority of Instances, he cannot but choose to em= 
ploy. The reasons which would govern me are nowhere 
better expreewd than by Chief Justice Gunso, in At- 
wood v. Reliance Transportation Co., 9 W. 87. Yet he 
concludes by conceding that it is perhaps too late to say 
that a carrier may not accept his charge on special 
terms. Since then it has been expressly decided in Bing- 
ham v, Rogers, 6 W. & 8, 495, that a common carrier 
may limit his liability by notice to passengers, such as was 
given in thie case, that the ig at their own risk, 
‘This must now be taken as the law of this State, and the 
court below asserted nothing beyond it.”" 

In Camden & Amboy R. R. v, Baldauf,’ a ticket con- 
tained the following notice: “ All baggage at the risk of 
the owner thereof. The proprietors binding themselves 
to no charge or caro of the same whatever, either express: 
or implied.” The court refused to sustain the notice. 
Roosrs, J, aid: “The company not only declares that 
tho baggage is to be a risk of the passenger, but they ate 
tempt to discharge themselves from all charge or care of 
dtwhatever. The proprietors say that they bind themselves 
to no charge or care of the eame whatever, either express 
‘or implied. ‘There is a plain endeavor to shirk all respon= 
‘sibility whatever, even to the misconduct of their own 


*Laslng » Colder, 3 Pa. €70 (1818). See, also, Luoeseo Oil Co. » Penmeylvania 
k mr Be (a i Pag se Te Ke 
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proposed agreement. Although it may be granted that 
in this State a carrier may limit his responsibility, yet 
this principle has been reluctantly recognized, and must 
be confined to cases of special contract, express or at 
least implied. The knowledge of the plaintiff of the con- 
tents of the notice is negatived by the verdict. It is sub- 
stantially found the plaintiff had no notice that his goods 
were carried at his own risk. In the absence of all proof 
of notice the plaintiff had a right to rely on the common- 
law responsibility of the carrier.” 


Burden of Proof. 

272. A carrier of goods may limit his liability except 
as against his own negligence, and in that event the lia- 
bility depends upon the proof of negligence in fact. If 
no explanation whatever is given as to how the injury 
occurred a presumption of negligence arises which is suffi- 
cient to justify a recovery in cases where there is no other 
proof than of the delivery of the goods to the carrier in 
good condition, and their arrival at the point of destina- 
tion in a damaged condition. Such were the cases of the 
American Express Co. v. Sands,’ and Grogan & Merz v. 
Adams Express Co2 On the other hand, where there is 
proof of the fact of the injury and the manner of its 
occurrence in circumstances which did not import negli- 
gence of the defendant, there is no liability of the carrier 
whose contract was for a limited liability only, except 
upon proof of negligence as an inducing cause of the in- 
jury and the burden of making such proof is upon the 
plaintiff. Such were the cases of Farnham v, Camden & 
Amboy R. R., and Patterson v. Clyde+ 


155 Pa. 140. 
#114 Pa, 523, 
355 Pa. 53. 

“67 Pa. 500. 








Stoves were delivered to a carrier. The evidence 
showed shipment in good order, and delivery in bad order, 
and that the goods were carelessly packed, and there was 
‘no collision or wreck in the course of transportation. The 

_ bill of Iuding limited the liability of the carrier except ax 
against his own negligence. The court while submitting 
eee Weatory eneeped that rebaiear se 

show how the accident occurred, otherwise the legal 

presumption arose that the carrier was guilty of 
pegligence, It was held that this was error, aa the 
effect of the instruction was to lead the jury to believe 
that they must find for plaintiff unless the defendant had 
shown distinctly the actual facts and circumstances of the 
accident to the stoves. The absence of such distinct proof 
did not deprive the defendant of the right to have the 
question of negligence considered upon all the testimony. 

Plaintiff shipped over defendant's railroad, four glass 
houre pots The bill of lading contained this clause: 
* Neither this company, nor any other such company, shall 
he liable for any loss or damage touch property by dangers 
of accident to railroad transportution, or by fires or floods, 
while at depot stations, yards, landings, warehouse, or in 
transit, and said property ix to be carried at the owner's 
risk of leakage, breakage, chafing.” 

‘To cover shipments during the year 1888, the plaintiff 
company had executed and delivered to the defendant 

| company a paper dated January 10, 1888, containing the 


provision : 
“ Tn consideration of the Pittsburgh & Lake Erie Rail- 
road Company transporting my ee ae at 


being consigned to yarious parties, at various 
| ‘Beck = Peunyleanin R R150 Pa. 170 (1802), 
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explosion occurred by which the oil was destroyed. It 
was held that if the jury should find that the compay 
had exercised reasonable care not only in preventing the 
accident, but in preserving the oil, plaintiff was not e- 
titled to recover." 


Conflict of Laws. 

278. A contract made in another State by which the 
shipper voluntarily releases the carrier from responsibil- 
ity for negligence will be enforced in this State if it ap- 
pears that such a contract is valid in the State whereit 
was made. 

An owner of @ circus train entered into a contractin 
New York by which, in consideration of the transports- 
tion of the train over a railroad in that State, he volun 
tarily agreed to release the railroad company from re 
sponsibility for negligence. By an accident in New 
York, caused by the negligence of the railroad compeny, 
the train was seriously injured. The contract was valid 
under the New York decision. The court held thatit 
should be enforced in this State, as it was not contrary to 
justice or morality, and its enforcement would not dere 
gate from the laws or settled public policy of Penmsyl- 
vania? 


Delivery—Notice to Consignee. f 
274. If, for any reason, a carrier does not deliver freight 
to the consignee or his agent personally, he must git 
notice to the consignee of its arrival, and keep the sme 
in safety, upon his responsibility as @ carrier, until the 
consignee has had a reasonable time to remove it? 
1 Lacesco Oil Co. ». Pennsylvania R. R., 2 Pittsburgh Rep. 477 (1863). 


+ Forepaugh v. Delaware, Lackawanna & Western R. R., 128 Pa. 217 (168) 
Tanner v. Oil Creek R. B. Co, 68 Pa. 411 (1866). 





























CARRIERS OF GOODS, 409 


‘custody of one not the owner, the custodian assumes a 
duty; he owes none to the owner before the consignment, 
nor after their delivery. While the reason for the rule 
would sweep away every stipnlation of the contract in 
derogation of the duty imposed on the carrier, certainly 
it hay no application to a provision referring toan act on 
part of shipper subsequent to delivery. ‘The distinction 
between a stipulation going to fix the liability of the 
carrier, and one for bis protection against fraud either be- 
fore acceptance of goods or after delivery, is obvious; the 
Jaw fixes the strict accountability of the carrier while he 
‘has posession of the goods to prevent him defrauding the 
thipper; there is no reason why, under any circumstances, 
it should declare abrogated antecedent or subsequent 
stipulations on the part of carrier to prevent shippers 
from defrauding him, 

“Why then extend the rule beyond the point where the 
reason for it exists? We have held that such limitations 
#8 this one are reasonable, because they lessen not the 
egal liability of the carrier, while they tend to his pro- 
tection aguinst fraud; if in eo holding under a special 
‘contract we close the door against fraud, why should we 
open it under the implied contract which the law en- 
forces? The shipper here, by reason of the deviation 
from the contract on part of defendant, has the right to 
hold it to necountability as an insurer ; the defendant has 
aright to hold the *hipper, this plaintiff, to that reason- 
able promptness provided in the contract for presentation 
of his claim.”* 


‘Non-delivery by Roason of Seizure of Goods by Legal Process. 
270. A rnilroad company 8 a carrier is released from 
Tisbility to the owner of the goods taken from it by at- 


__ MPrevlis s Lehigh Valley it, 103 Pa 302 (1893), 
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tachment, replevin, or other legal process, by the Act of 
June 13, 1874. On receiving notice of such seizure, it 
becomes the duty of the owners to appear and defend 
their title, and they have a right to intervene? 

Advances were made by the plaintiffs on six bills of 
lading issued by defendants for grain, hay, etc., shipped 
on their road. Upon the ground that the purchases by 
the consignee were fraudulent, the consignors in Mans- 
field, Pa., under the Act of July 12, 1842, issued attach- 
ments under which certain cars were seized. Other cars 
were seized under attachment and a writ of replevin in 
Elmira, N. Y. Three cars reached Philadelphia and 
were delivered to the plaintiffs. The plaintiffs were not 
named as defendants in any of these proceedings, but 
were notified by their agents that the goods had been 
seized. They did not intervene or ask to intervene, but 
notified the defendant company that the goods were theirs, 
that they had bought them, and that they held bills of 
lading. Suit was then brought against the company to 
recover the value. Upon entering judgment for the de- 
fendant, Rutter, J., said: “It is quite plain on the facts 
stated that the defendant is not responsible for the plain- 

“s loss. The Pennsylvania statute of June 13, 1874, 
<5, governs th The object of this legisla- 
to relieve railroad companies and other carriers 
and tiles from the duty, supposed or actual of defend- 
against the property intrusted to their care. 
uti received notice of the attachment, and it was 
te appear and defend if he supposed any good 
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goods in transitu, but was informed that the goods ha 
already been attached by creditors of the consignee The! 
railroad company subsequently offered to deliver the 
goods if the shipper would give a bond of indemnity, 
‘The shipper did not give the bond, and five days after- 
ward the goods were sold under a judgment obtained in 
the attachment suit. It was held that the railroad com- 
pany wast not liable for the loss.’ 














Measure of Damages. 

280. Where a railroad company fails to transport lum= 
ber intended to be used on a plank road, the mensure of 
damages is the difference between the value of the lamber 
at the firat station and its value at the station to which it 
is to be carried, deducting cost of transportation ; provide 
ing, however, that lumber of the kind required could. be 
obtained in sufficient quantities at the latter station, and 
that the company should make compensation for whatever 
delay might arise from its failure." 


Limitation of Value, 

281. In Pennsylvania a common carrier may, by special 
contract, limit his liability toa particular amount specified 
in the bill of Jading. 

‘One of the clauses of a bill of lading was as follows: 
“The responsibility of the company us carriers of the 
within-named goods is hereby limited #0 us not to exceed 
$100 for every one hundred pounds weight thereof, and 
at that rate for a greater or Jess quantity, the shipper 
declining to pay for any higher risk. The company will 
ingure to any amount if desired.” The goods weighed 
8,220 pounds and were of the value of $6,778.24. They 


2 Baltimore & Ohio R. Rw Davia 20 W. N.C ST (1888) 
‘Peomeylvanis IR. x Titmyille Plack Road Co.,71 Pa. 330 (1872). 
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Ifthe goods are lost by the negligence of the company, 
their real value can be collected, although they are 
valued ata particular sum in the bill of lading, and the 
company has limited its liability to the amount thus 
stated! 


A carrier, by special agreement, may limit hia re- 
sponsibility toa sum proportioned to his compensution 
and risk, irrespective of what otherwike might be the 
lees? 

In Weiler v. Pennsylvania R. R.2 the court said: 
“In the case of Elkins v. Transportation Co., 81% Pa, 
815, no question of negligence, or of the carrier's 
right to limit his liability for his acts of negligence 

was raised, discussed, or decided, either in the court be~ 
low or in this court. The reporter eays that the cause 
of action held out in the declaration was the loss of cer= 
tain high wines delivered to defendant, but lost by negli- 
gence, This is the only reference to the subject of neg- 
ligence to be found in the entire report of the case. The 
record shows that the case was not tried upon any theory 
of negligence, but exclusively upon the terms and inter- 
pretation of the contract as contained in the bill of lading. 
No question was made upon the subject of the right of 
the carrier to limit his lability for loss occurring by his 
own negligence, and we are bound to assume that the 
facts of the case did not give rise to such a question, 
Nothing was eaid upon that subject, either in the argu- 
‘tment of counsel or in the charge of the court below, or in 
the opinion of this court. It was for this reason that no 
reference was made to this case in the opinion of this 
eee eons Grogan e. Express Company, 114 

ene Aten ore Ors 0i4 Pee (ime j aetna; 
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was not destroyed by the flood, Part of it waz stolen by 
thieves after the flood subsided, and the rest of it was do- 
struyed by a volunteer guard of citizens who had watched 
and protected the train during the night following the 
flood and part of the next day, a3 the easiest way of keep- 
ing it trom falling into the hands of the same dangerous 
class of men who had gotten a taate of it on the previous 
afternoon. Tt waz held that the flood waa not the cause 
of the loss, but the occusion of it, and that defendants 
were liable! 


Ldability for Acts of Shipping Agent, 

288. A railroad company is liable for a loss incurred 
by a person who advanced money on a bill of lading is- 
sued by the company's shipping elerk for goods which 
were not received by the railroad company. “The prin~ 
cipal is bound by all the acts of his agent within the 
scope of the authority which he held him out to the 
world to possess, notwithstanding the agent acted contrary 
to instructions, and this is eapecially the case with officers 
‘and agents of corporations. Since a corporation acts only 
through agents it ie bound by its agents’ contracts when 
made ostensibly within the range of their office. One who 
suthorizes unother to act for him in a certain class of con- 
tracts undertakes for the abeence of fraud in the agent 
eeting within the scope of his authority: Whart. Cont., 
$$ 9%, 190, 269. The authority of an agent to act for and 
bind his principal will be implied from the accustomed 

by the agent of acta of the same general 
character for the principal with his knowledge and con- 
sent; Evans’ Agency, 193, note. These elementary prin- 
ciples are founded on the doctrine that where one of two 
persons must suffer by the act of a third person, he who 

| aang Poa BB, 104 Pa, 248 (1898), 
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stated that “as part of the consideration of the contract,” 
the defendant should not be responsible (among other 
things) for theft nor in any event for more than $50; 
when goods are intrusted to any other company, that 
company shall be regarded exclusively as the agent of the 
owner and alone liable. The responsibility of the com- 

to commence with the shipment and terminate with 
unloading the car, The defendant further gave evidence 
that the car and goods arrived at Irvington between ten 
and ¢leven o'clock a. m.,of April 3, and the ear wos 
traneferred to the other road about two Pp. x. of the eame 
day. Also, that when the plaintiff came to see about the 
Roods, he was told that they would have to be rehandled 
and transferred unless he was willing to pay car services, 
and to that he agreed. The court held that the evidence 
‘was Insufficient to establish a contract of through carriage. 

Where a railroad company carries goods to ite 
terminus and delivers them to a connecting carrier, 
taking a bill of lading and receipt in the name of the 
company, the contract of carriage between the connecting 
carrier and the railroad company becomes the contract 
of the consignee at the ultimate point of destination. 
The railroad company is the agent of the consignee, and 
‘evidlence of the terms of the contract between the railroad 
ghee te enacting coxrier ts proper'in an Sis 
by the consignee against the connecting carrier for the 
loss of the goods, 

When a carrier receives goods destined for a point 
beyond his own line, the question whether he contracts to 
carry the goods to their destination, or only to deliver 
‘them safely to the next carrier, is one of fact for the jury, 

the circumstances, 

A shipper delivered goods to a railroad company, to be 

* Patterson #. Clyte, OT Pa. 600 (1471). 
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Tn an action to recover damage for loss of valuables 
stolen from a passenger's person while asleep in a sleep- 
ing-car, declarations of the porter of the car that daring 
the night, he went to the toilet stand, from which the 
berths were not visible, to black the boots of a passenger, 
are admissible to show lack of proper operations on the 
part of the company to protect the passenger? 

A berth-check, given to a passenger ono sleeping-car 
lee exchange for his ticket, eon- 
tained the notice: “ Wearing apparel or baggage placed 
in the eur will be entirely at the owner's risk." It was 
held in an action to recover damages for the logs of valu- 
ables stolen from the passenger's person while asleep in 
lis berth that the check was not evidence.* 


‘Lows on Connecting Carrier, 

800. Where a railroad agent sells a through ticket to a 
powenger, and checks his baggage through, and the com 
fany’s agent expressly promixes that the baggage shall be’ 
delivered to plaintiff at the point of destination, the eom- 
pany ix liable for the loss of the baggage on 4 connecting 
ine? 


If tho company in selling a ticket fora point beyond its 
own line stipulates that it acts only as an agent for the 
connecting line, and assumes no liability beyond its own 
Tine, & passenger cannot recover from the company for a 
Joss of baggnge not occurring on its line. In the Penn= 
sylvania Central R. R. Co. », Schwarzenberger,* the 
plaintiff bought st Philadelphia a ticket for Cincinnati 
whieh contained the following notice: “In ie > 

pregens (es Comeme Orlow, 8 Teevreden 78 

* Pollen Car » Ganiner, & Peonypucher 7163), 


Jee eh Grams ahiog ae hen apa tllny 
‘45 Be 208 (1883). 
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- 442 BAGGAGE. 


the law of New Jersey, and not by the law of Pennsyl- 
vania, and it makes no difference that the undertaking 
was in part to carry the trunk across the Delaware River, 
as the inhabitants of both States have equal rights of 
navigation and passage on that stream.t 

1 Brown v, Camden & Atlantic R. B. Co., 88 Pa. 816 (1877). 
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464 RATES. 


‘A railroad company was required to permit individuals 
to place cars on the road for the transportation of passen- 
gers and goods, and could take toll for freight and trans- 
portation “on all goods, produce, merchandise, and 
commodities transported upon the said railroad and 
its branches any sum not exceeding four cents per ton 
per mile for toll, and three cents per ton per mile 
for transportation.” It was decided that the com- 
pany could charge seven cents per mile for the goods 
which it carried on its own cars. The court said: 
“Nothing could be clearer than that there are two sub- 
jects of charge allowed to the company in this clanse as 
against freighters in their own cars. The one is for the 
use of the road constructed by it and used by such 
freighters ; the others for the use of the power necessary 
to move their freight over the road—the motive power. 
Within the purview of the section, they are as distinct as 
the farm is from the teams and implements of husbandry 
needed to cultivate it. The company has, therefore, the 
clear warrant of the charter for demanding the aggregate 
of the sums, viz.: seven cents per mile per ton for private 
freight in their own cars on their road. Within this 
limit no court can interfere with them.”* 

A provision in the charter of a railroad which makes 
it subject to the provisions and restrictions of the Act of 
February 19, 1849, limits its right to charge for toll and 
motive power when the cars used for transportation over 
the road are owned or furnished by others, to two cents 
for each car, and three cents for each ton per mile car- 
ried, but does not limit it to freight charge if it furnish 
the car? 


‘Onmberland Valley Co’s Ap, 62 Pa. 218 (1869). 
+ Root & Rust v. Oil Creek & Allegheny River R. B., 2 Leg. Chron, Rep. 134 
(1874). 
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certain rates of toll to others for passage over its 
line, but did not limit the charge for transportation by 
themselves, It was held that the absence of such limita- 
tion did not enable them, as common carriers, to make 
unreasonable charges.' 

‘Where one railroad company leases another with all its 
rights, powers, and privileges, the lessee in using the les- 
sor’s road is not subject to the charges fixed by its own 
charter as to toll, but to the regulations in the charter of 
the lessors? 

‘Cambios v, Philadelphia & Reading R. R, 4 Brewster, 568 (1873) (U. 


BCC). 
* Pennsylvania B. B Bly, 65 Pa. 205 (1870). 


CHAPTER XXIV. 


NEGLIGENCE—GENERAL PRINCIPLES. 


$20. Funetions of Court and Jury. 825. Mutual Negligence. 

821. Contributory Negligence. 888, Nepligeneof Voluntary Care 
322 Declarations. ‘827. Parties. 

323. Conduct of Company after Accident. 828. Practice. 

824. Tofanta, 


Punctions of Court and Jury. 

320. Where the measure of duty is tina a and rea- 
sonable care, and where the degree of care varies accord- 
ing to the circumstances, the question of negligence is for 
the jury; but where facts constituting negligence are 
either admitted or conclusively established by undisputed 
evidence it is the duty of the court to declare the law 
applicable thereto? 

The line of demarcation between the duty of the court 
and of the jury should becarefully guarded. While, on the . 
one hand, the court should not permit the jury to dix 
regard or evade its instructions as to matters of law, it 
should be equally careful not to invade the province of 
the jury and take upon itself the determination of facts 
about which there is any dispute? 

If there is evidence from which the jury can properly 
find the question for the party on whom the burden of 
proof rests, it should be submitted; on the other hand, 
if the evidence is wholly insufficient to justify the jutY 

1Gates ». Pennsylvania R. R., 154 Pa. 566 (1898). 

+ Peonsylvania R. B. v. Werner, 89 Pa. 59 (1879). 
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Pristina v, He Be o, 7 Phila 208 (1800 
Go, 10 Phita, 440 (1875), . 





NEGLIGENCE—GENERAL PRINCIPLES 471 


declarations of a boy run over at a railroad crossing, 
made half a minute after the accident and after he had 
‘been carried to the sidewalk, are inadmizeible ag part of 
the res , 

Tn an action against a railroad company to recover 
damagee for the death of an employee caused by an 
alleged defect in a locomotive, declarations made by offi- 
cers of the company, after the accident and not in con= 
tradicton to their prior testimony, are not admisaible.* 
Where the accident was caused by a collision, declara~ 
tions of a brakeman, after the accident, as to how fur he 
had gone back to flag a coming train are not a part of 
the ree geste? Declarations made by the vice-president 
of a railroad company after an accident are not ndmis- 
sible as part of the res geate.* 

Doclarationa of the superintendent of a railroad com- 
pany, made on the day after an aecident to an employee, 
to the effect that the conductor, whose negligence caused 
the injury, had been discharged several times for intem- 
perance and reinstated, is not ndmissible.* 

‘The declarations of the president of a railroad com- 
peny as to an accident are inadmissible if the president 
thud no personal knowledge af the circumstances of the 
accident. A driver of a passenger railway company tee 
tified that he had been discharged immediately after the 
accident and he had seen the president of the company 
about it: “He asked me ‘why I was discharged,’ and I 
said ‘on account of an old lady falling from my ear,’ and 
he ways, ‘You had better say an old lady being thrown 


(a ceiatcl Merete 
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A claim for damages for the death of a minor son and 
for the killing of a horse may be joined in the same 
action." 

Trespass vi et armis will not lie against a railroad com- 
pany for the wrongful act of a conductor in ejecting a 
passenger.* 

If improper evidence is given tending to influence the 
damages, and it is not struck out at or before the close of 
the testimony, so that counsel shall not be allowed to refer 
to or dwell upon it in their address to the jury, it is too 
late to cure the mistake by directing the jury to disregard 
it in the charge® 

The jury cannot allow interest from the date of an acci- 
dental injury to the time of trial upon the amount of 
damages which they find for plaintiff 

+ Pennsylvania R. R. ». Bock, 93 Pa. 427 (1880). 

* Allegheny B. R. v. McLain, 01 Pa, 442 (1880). 


* Pennsylvania R. R. », Butler, 57 Pa. 395 (1868), 
‘Pittsburgh Southern Ry. v. Taylor, 104 Ps. 806 (1888). 
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at the time the cause of action accrued he was a minor, 
and that the action was brought within six years after he 
attained his majority. To this replication the defendant 
demurred on the ground that the cause of action was not 
embraced within the proviso of the Act of March 27, 
1713, § 3. The court overruled the demurrer.’ 


\ Hasson v, Pennsylvania BR. Co, 1 Pa, C. C. R681. 


CHAPTER XXVI. 


NEGLIGENCE—DEATH. 

388, Constitutional Provision Relating $43. Death of Infant 

to Accidental Death. ‘SHA, Parties, 
339. Measure of Damages. 345. Death Caused by Negligent Act 
840, Death of Husband, in Another State. 
BAL. Death of Wife, 346, Evidence. 
812 Death of Son over ‘Twenty-one 

‘Years of Age. 


Constitutional Provision Relating to Accidental Death. 

338. Section 21 of art. m1 of the Constitution is as fol- 
lows: “No-act of the General Assembly shall limit the 
amount to be recovered for injuries resulting in death, or 
for injuries to person or property, and in case of death 
from such injuries, the right of action shall survive, and 
the General Assembly shall prescribe for whose benefit 
such actions shall be prosecuted. No act shall prescribe 
any limitation of time within which suits shall be brought 
against corporations for injuries to person or property, or 
for other causes, different from those fixed by general 
laws regulating actions against natural persons, and such 
acts now existing are avoided.” 

This clause of the Constitution first came up for con- 
sideration, in connection with the Act of 1868, in Penn- 
sylvania Railroad Company v. Langdon.' It was there 
held, Mr. Justice Trunxkey dissenting, that the Act of 

492 Pa. 21. 
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purpose better than the English one heretofore referred 
tw; for in one section it simply provided that the action 
commenced for injuries to the person shall not abate by 
the plaintiff's death, but shall survive by substitution of 
his personal reprewntutives; und in another, that if no 
suit for damages be brought during life by the party 
mortally injured, by negligence or violence, then the 
widow, and if there be no widow, the personal repre= 
sentatives, may maintain un action for damages for the 
death, 

“The first of these sections is very plain, and it pro= 
‘vides that the peraonal representatives may continue the 
action commenced—that is, may proceed and recover the 
very damages to which the deceased would have been en- 
titled had he survived until verdict and judgment. 

“The other section is somewhat leas definite in regard 
to the damages intended ; but this very indefiniteness is 
proof that no other thought was in the mind of the legise 
Jature than the wrong and damage done to the decedent ; 
else it would lave been nude to uppear. If one section 
related to damages done to the deceased, and the other ta 

done to his relatives, these contrasted thoughts 
could hardly have failed to come out clearly in the ex- 
pression. 

* But even if this were otherwise, we do not perceive 
how it could influence the damages; for they must neces- 
sarily be measured by the absolute value of the life lost, 
and not by the pecuniary loss which the designated rep 
neentatives shall have thereby sustained. The precept 
involved in the law is, *Thou shalt not by negligence or 
violence take away the lifo of another ;’ and the sanction 
of the law lies in the duty of the compensation for the 
Jife destroyed, measured according to the necessities and 
elroumstances of his kindred. Ic is very hard to value; 
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NEGLIGENCE—DEATH. ou 


To an action for the death of a child no compensation 
can be allowed for the distress and anguish of the parents, 
but they may recover for any expenses to which they 
wore subjected by reason of the accident.' 


Partios, 

344. The action is properly brought in the name of all of 
the children, and the recovery is for the benefit of ull, the 
amount to be distributed as in the case of an intestacy. 
‘The apparent incongruity with the rule, in ordinary cases 
of tort, must not control the terms of the statute, which 
could undoubtedly give the remedy in a joint or several 
form, and has given it in the former. The recovery is for 
the benefit of all children, for the statute provides that 
the money #o recovered shall be distributed in the same 
proportion amongat them, as in the case of the estate of 
an intestate. This answers the objection made that none 
may recover but such of the children as are injared by 
the death. The law gives it to them all in equal propor- 
tions, and if we are careful ta remember that the value of 
the life lost, to be estimated by a pecuniary standard, 
ix whut is to be recovered for, we shall fall sinto no 
such error asin supposing that none but those who can 
show some actual damage ure entitled to recover. If 
such were to be the rule, we should have the indecent 
spectacle of an investigution whether the los of » parent 
or child was or was not in fact an advantage rather than 
alow, for certainly, if none be allowed to recover but 
wich as are able to show a pecuniary loss, the defendants 
would, with great apparent reason at least, be entitled to 
claim the right to prove tho contrary, and to show perad- 
ventare that, by the death the party suing may have suc- 

| ceeded to an estate, or, on the other hand, had beets re- 
er ee sce sire 
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Evidence that the parents received the amount of a 
policy of insurance is inadmissible.* 

In an action to recover damages for the death of an en- 
gineer a fireman is not a competent witness to testify as 
an expert to the necessity of a safety switch at a particular 
place.* 

1North Peon. R. R. ». Kirk, 90 Pa. 15 (1879). 
* Ballard v. New York, Lake Erie & Western R. R, 126 Pa, 141 (1889), 


CHAPTER XXVII. 
NEGLIGENCE—ACCIDENTS AT PUBLIC GRADE CROSSINGS, 


847, Doty to Stop, Look, and Listen. 355. Duty of Traveler to Alight from 


348, Failure to Btop, Look, and Listen 
‘is Contributory Negligence 
349, Standing Between Tracks, 





Wagon. 
356. Stopping at Proper Place. 
367. Presumption of Care on the Part 





350, Obstruction of View by Standing of Person Injared or Killed. 
Car, 358, Speed. 

351. Obstruction of View by Moving 359. Signals. 
Train, ‘960. Safety Gates and Flagmen. 

852 Obstruction of View by Piles of 361. Permisive Crossing. 
‘Material. 362. Crossing over Siding. 

858, Obstruction of View by Railroud 868. Independent Contractors. 
Works. 364. Defects in Crossing, 

364. Infante, 365, Evidence. 


Duty to Stop, Look, and Listen. 

347. A person about to cross a railroad track is bound 
to stop, and look, and listen for trains. 

‘The duty to stop, look, and listen before crossing a rail- 
road grade is a rule of law and not merely a rule of evi- 
dence. It is made quite as much for the safety and pro- 
tection of passengers on the train as for travelers on the 
highway. The stopping is an essential part of the rule 
to enforce attention to the accompanying duties of looking 
and listening, and to secure their performance in some 
thing more than a prefunctory and heedless way." 


' Aiken e, Pennsylvania R. R,, 130 Pa. 380 (1889); McNeal «. Pittsbargh & 
Weston Ry., 181 Ps, 184 (1889); Reeves e. Delaware, Lackawanna & Wesert 
R. R30 Pa. 454 (1858), See Phila, é& Trenton RR». Hogan, 47 Pa #4 
(1864), 

‘The earliest railroad accident case in Penpaylvania reached the Supreme Coutt 
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was held tant the caso wen: for thin gury, eid. rerdick and, 
Judgment for plaintiff was sustained upon appeal! 
Plaintiff’ evidence showed ‘tattle nooo while 


driving over a public crossing of defendunt’s railroad in 
the city of Erie was killed by a passenger train, There: 
was evidence also that the train was running at a greater 
rate of speed than that permitted by the rules of the com- 
pany. Two witnesses for the defense testified that they 
saw the deceased drive on the track and that he did not 
stop, look, nnd listen, In rebuttal the plaintitli gave evie 
denee to show that a number of freight cara were stand- | 
ing on the track in the direction from which the train | 
came, and that these obstructed the view of the track, 
and that the deceased was unable to see the approaching | 
train. It was held that the case was for the jury? 
Deceased was killed at a grade crossing; on the east 
of the crossing was a station house, and on either side of 
the main track wore long sidings which, at the time of the 
accident, were filled with box and other ears, obstructing 
the view of the trains approaching from the east, About 
i fect south of the crossing was a bridge, the 
north end of which was neurly four feet higher than de- 
fondant’s tracks, 60 that there was a steep grade from the 
bridge to the crossing. There was no watchman at the 
erasing. The evidence tended to show that the express 
train, by which deceased was struck, passed over the 
an hour late, at a high rate of speed, without 
| ringing a bell, sounding a whistle, or giving any kind of 









warning. The deceased stopped and looked at the north 
‘end of the bridge, within less than fifty fot of the rail- 
Toad track. Tn the opinion of some of the witnesses the 
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ing train, was conflicting. It was held that the case was 
for the jury." 

Plaintiff approached a public grade crossing in a sleigh. 
He stopped within six or-seven steps of the railroad, got 
out of his sleigh, went upon the track, looked up and 
down the road and listened for trains. Hearing none he 
returned quickly, got into the sleigh and immediately 
attempted to cross the track, when he was run into bys 
train. The evidence was conflicting as to the speed of 
the train, and whether any signal had been given. It was 
held that the case was for the jury.” 

The view at a public crossing was obstructed in one 
direction to a point within eight feet of the track. From 
this point the track could be seen for a distance of about 
four hundred feet. Plaintiff approached the crossing und 
stopped about thirty feet from the track, looked in the 
direction in which the view of the track was not obstructed, 
listened, looked at his watch to see if a regular train 
was then due, and drove on, and was injured on the track 
by atrain. The crossing was in the open country where 
signals could be easily heard. Plaintiff was in a buggy 
driving a gentle horse. A number of witnesses testified 
that no signal was given of the approach of the train. It 
was held that the case was for the jury. 

Deceased heard a whistle, and stopped his team at 
about fifty feet from the track. Presumably, he looked 
and listened, but it was undisputed that, on account of the 
curve of the railroad and an intervening hill, he could 
have seen but a short distance ; and the evidence was that 
no further whistle or other warning was given, and 
whether he could have heard the rattle of the approaching 


' Philadelphia & Reading R. R. e. Noar, 8 Pennypacker, 448 (1882). 
* Lehigh Valley R. R. r. Brandtmaier, 113 Pa. 610 (1886). 
* McWilliams ¢, Keim, 1 Mona. 16 (1888). 
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570 NEGLIGENCE—FRIGHTENING HORSES. 


defendant company, under all the authorities, has the 
right to operate its road in a lawful manner; it is not re- 
sponsible for injuries occasioned thereby.”* 

It is not negligence in a railroad company to sound a 
whistle in the outskirts of a city at a particular point be- 
fore the train reached the first of three short curves, the 
last of which ended on a draw-bridge on a river.” 

If an owner is guilty of neglect in permitting a horse 
to run at large, he cannot recover for its loss although 
the railroad company is also guilty of negligence* 

‘Ryan v, Pennsylvania R. R., 182 Pa. 204 (1890). 
‘Philadelphia, Wilmington & Baltimore R. R. Co. v. Stinger, 78 Pa. 219 


(1875). 
* Horricks », Philadelphia & Trenton R. B, 1 Phila. 28 (1850). 
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which he had observed approaching, but which he sup- 
posed would keep upon the main line. There was evi- 
dence that plaintiff had passed over the turn-out twice 
in the morning of the day upon which he was injured. 
It was held that the question of plaintiff’s contributory 
negligence was for the jury? 

‘Cravens, Philadelphia & Reading BR. R., 9 Pa. C. C. R. 157 (1889), 


CHAPTER XXX. 
NEGLIGENCE—TRESPASSERS. 


869. Right of Company to Use of Track 374. When Train néed not be Stopped. 





Exclusive. Infant Trespamers on Train. 
870. Trespassers on Track. 16. Contributory Negligence Cannot 
871, Trespassers on Train, ‘be Imputed to Child. 
872 Trespasers at Station. 877. Presumption as to Infant's Un- 
873. Infant Trespassers, : derstanding. 


Bight of Company to Use of Track Exclusive. 


369. The use of a railroad track, except at public 
crossings, is exclusively for the company and its em- 
ployees. 

In Phila. & Read. R. R. Co. v. Hummell,' Strona, J., 
said: “Tt is time it should be understood in this State 
that the use of a railroad track, cutting, or embankment, 
is exclusive of the public everywhere, except where a 
way crosses it. This has more than once been said, and 
it must be so held, not only for the protection of prop- 
erty, but, what is fur more important, for'the preservation 
of personal security, and even of life. In some other 
countries it is a penal offense to goupon a railroad. With 
us, if not that, it is a civil wrong of an aggravated nature, 
for it endangers not only the trespasser, but all who are 
passing or transporting along the line. As long ago a3 
1852 it was said, by Judge Grnsox, with the concurrence 

144 Pa, 375 (1863) ; Cauley v, Pittsburgh, Cincinnati & St. Louis Ry., 95 Pa. 
898 (1880). 
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CHAPTER XXXII. 


NEGLIGENCE—INJURIES TO PASSENGERS. 


406. Duty of Carrier. 419, Alighting oa Wrong Side of 
407. Duty to Provide Proper Road-Bed. Train, 
408. Duty to Keep Cattle from Track. 420, Alighting at Dangerous and Un- 
409. Presumption of Negligence. usual Place. 
410. Rebuttal of Presumption of Negli- 421. Announcement of Station. 

gence 422. Biding on Platform. 


411. No Presumption of Negligence if 423. Riding in Baggage-Car. 
the Accident is Unconnected with 424. Riding in Caboose. 
the Means of Transportation. 425. Riding in Mail Car. 
412 Accidents at Stations—Standing 428. Riding on Locomotive. 
‘on Edge of Platform. 427. Riding in Different Car from 
413, Falling Over Unprotected End of where Contract Provided. 
Platform. 498, Sitting with Arm oat of Window. 
414, Falling from Unprotected Open- 429. Acta of Other Passengers. 
ing in Overhead Bridge. 430. Ejection of Pamenger at Improper 
415. Crossing Tracks at Station. Place. 
416. Getting on Trai 431. When Pamenger is Carried Be- 
417. Alighting from Train — Trains ‘yond Station. 
must be stopped a Sufficient 432. Where Pasenger Obeys Instrac- 
Time tion of Conductor. 
418, Passenger Must Not Jump from 433. Concurrent Negligence. 
Moving Train. 





Duty of Carrier. 

406. A carrier of passengers is bound to omit no pre- 
caution that may conduce to their safety, and he must 
guard, beforehand, against every apparent danger that 
may beset them.' 

Where a railroad company undertakes the transporta- 
tion of a passenger for an agreed price, the contract im- 


1New Jersey R. R. Co, e. Kennard, 21 Ps. 203 (1858). 
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672 NEGLIGENCE—INJURIES TO PASSENGERS. 


cross, when he was struck. Witnesses testified that no 
signal was given by the approaching train. Witnesses, 
produced by the plaintiff, gave evidence which tended to 
show that the plaintiff stepped down immediately in 
front of the approaching train. The judgment of com- 
pulzory non-suit was sustained, the Supreme Court saying: 
“ Had the plaintiff used his eyes, he could not have failed 
to see the approaching train, and at a sufficient distance 
to avoid the accident. There was neither allegation nor 
proof that it was unsafe to get off on the side where pas- 
sengers usually alighted, and if, to avoid it, the plaintiff 
voluntarily got off at a known place of danger, he has 
no one to blame but himself.”* 


Alighting at Dangerous and Unusual Place. 

420, Plaintiff, a woman sixty years of age, was injured 
while alighting from a train upon which she was a pas- 
senger. There was only one passenger coach on the train, 
and this was preceded by four flat cars. At the time of 
the accident deep piles of snow were on both sides of the 
platform. When the train arrived at the station of the 
terminus of the read, plaintiff alighted at a place where 
the brakeman had beat down the snow, ard stood there 
until an engine should remove the flat cars which ob- 
structed her passage along the track. After remaining in 
that position for some she objected to remaining there 
longer. The brakeman then suggested that if she would 
res over the four flat cars, she could leave the train that 
way. and that there was no other way for her to go. She 
thereupon proceeded over the cars successfully until she 
vame to the. place for alighting, and in attempting to get 
down from the car her clothes caught in the coupling pin, 











* Mongaa r. Camden 4 Adiantic BB, 1 Mona 122 (1859). 















































676 NEGLIGENCE—INJUBIES TO PASSENGEES. 


agement of its business. Others are for the comfort of 
passengers, and yet others have regard exclusively to the 
safety of passengers. The distinction between them, and 
the difference in the consequences of their violation is 
manifest. As an illustration: It would be unreasonable 
to hold that the violation of the rule against smoking 
could be set up as a defense to an action for personal in- 
juries resulting from the negligence of the company. On 
the other hand, should a passenger insist upon riding upon 
the cow-catcher, in the face of a rule prohibiting it, and 
as a consequence should be injured, I apprehend it would 
be a good defense to an action against the company, even 
though the negligence of the latter’s servants was the 
cause of the collision or other accident by which the in- 
jury was occasioned. And if the passenger thus reck- 
lessly exposing his life to possible accidents were a sane 
man, more especially if he were a railroad man, it is diffi- 
cult to see how the knowledge or even the assent of the 
conductor to his occupying such a position could affect 
the case. There can be no license to commit suicide. It 
is true the conductor has control of the train, and may 
assign passengers their seats. But he may not assign a 
passenger to a seat on the cow-catcher, a position on the 
platform or the baggage-car. This is known to every in- 
telligent man and appears upon the face of the rule itself. 
He is expressly required to enforce it and to prohibit any 
of the acts referred to, unless it be riding upon the cow- 
catcher, which is so manifestly dangerous and improper 
that it has not been deemed necessary to prohibit it. We 
are unable to see how a conductor, in violation of a known 
rule of the company, can license a man to oceupy a place 
of danger so as to make the company responsible. It is 
otherwise as to rules which are intended merely for the 
convenience of the company or its passengers. It was 
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696 IMPROPER CONSTRUCTION OF ROAD-BED. 


that the force and volume of the water were so great that 
it would have required one hundred and twenty culverts 
of the size complained of, to pass off the water, the court 
held that evidence that the culverts were somewhat ob- 
structed was immaterial." 


‘Baltimore & Ohio B. B. ». Sulphur Spring Independent School District, 98 
Pa. 65 (1880). 





























704 NEGLIGENCE—KILLING OF CATTLE. 


escapes from a field not abutting upon the railroad, strays 
out upon @ public road to the track of the railroad where 
there are no guards, and is killed.’ 

Under the Act of April 17, 1869, relating to fences and 
cattle-guards in McKean County, if it appeared that the 
cattle-guards were not effectual to keep the cattle off the 
track, evidence cannot be admitted to show that the cat- 
tle-guards in use were in the judgment of experienced 
railroad men, proper and sufficient. In such a case evi- 
dence that similar cattle-guards in another township had 
proved effectual to keep cattle from the track was incom- 
petent 

The provisions of the Warren County Act of March 28, 
1868, P. L. 514, that “all railroad companies, when rail- 
roads are completed, and on which they are now running 
trains in said county, shall, before the first day of Sep- 
tember, 1868, construct and keep in repair a good and 
sufficient fence along their tracks,” etc., which act was 
extended to McKean County by the supplement of 
April 17, 1869, P. L. 1125, is applicable to a railroad 
company whose road was constructed through the latter 
county prior to the date of said original act.* 

1 Dunkirk & Allegheny Valley R. R. r. Mead, 90 Pa. 454 (1879). 


*Pennaylvania R. R. v. Japes, 20 W. N. C. 670 (1887). 
*Shurley e, New York, Lake Erie & Western R. B,, 121 Ps, 611 (1888). 
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“They are bound to temper their care according to the 
circumstances of danger: 20 State Rep. 177, and exert 
more care when the property of others is in danger than 
when it is not, and their evidence will be tried by this 
rule. And if there be evidence of carelessness the means 
of rebutting it are so entirely in the defendant's power 
that it is not unreasonable to expect from them that their 
evidence shall be very complete.” * 


‘Nogligence Must be Proved. 
441, In an action against a railroad company to re 
cover damages for injury to woods and fences caused by 
sparks from the company’s engines negligence in manag- 
ing the fires of the engines must be proved ; it cannot be 
inferred from the mere happening of the fire. In Phila, 
& Reading R. R. Co. v. Yeiser, Rogers, J., said: “It is 
said that the proof of negligence in managing the fires of 
any particular engine, running as the engines of this 
company do, at all hours of the day and night, very many 
trains passing both ways, and with a speed that would 
defy or baffle observation, would always be a matter of 
extreme difficulty. The fire lodged in a wood or in a 
house might not break out into a conflagration for hours 
after, and twenty engines may have passed shortly before 
or after the fire was communicated, among which it would 
absolutely be beyond all proof to distinguish the one 
which caused ‘the injury. From all this the learned 
judge draws the conclusion it would be unreasonable to 
require proof of negligence. It may be very true that 
there may be some difficulty in the proof, arising from 
the circumstances stated, and, if so, they ought to be 


123 Pa. 879 (1854). See Philadelphia & Reading R. R. v. Yeiser, 8 Pa. 366 

)._‘The risk of fire cannot be taken into consideration by viewers: Lehigh 

Valley R. R.. Lazarus, 23 Pa. 208 (1857) ; Sunbury & Erie RR Co. e, Ham 
mell, 27 Pa, 99 (1856). 
































714 NEGLIGENCE—DAMAGE BY FIRE FROM SPARKS. 


the ground of the first specification of error, was as fol- 
lows: ‘Plaintiffs offer to prove that the property of 
persons along the line of defendant’s road, which passed 
the property of the plaintiffs destroyed by the fire in 
question on August 10, 1888, and within twelve miles of 
plaintiffs’ said property, was repeatedly set on fire by 
unknown and unidentified engines of the defendant, and 
that the sparks causing said fires, emitted by the said 
engines, exceeded a hickory nut in size: to be accompanied 
by evidence of experts showing that the engine throwing 
sparks of the size of hickory nuts either did not use the 
most approved spark-arresters in general use, or, if they 
did, the spark-arresters used were permitted to become 
defective and out of repair, or were negligently managed 
by those in charge of them.’ This offer, it will be seen, 
was wholly without limit as to time. The testimony re- 
ceived under it was, in some instances, confined to two or 
three months, in some to six months, and in some the 
testimony was general, and in such form as not to indi- 
cate to what period of time it referred. The second offer 
was: ‘To prove that many of the locomotive engines of 
the defendant, which they cannot identify and which 
passed the plaintiffs’ mill frequently during a period of six 
months preceding the fire, habitually threw sparks of 
the size of a hickory nut or larger, ete. We are of 
opinion that the admission of these offers was error. The 
examination should be confined to the negligent operation 
of the engines of the company at or about the time of 
the fire, with such reasonable latitude, before and after the 
occurrence as is sufficient to enable such proofs to be 
practicable.” * 

If there is no evidence that the locomotive from which 
the plaintiff's fences, hay, and grass caught fire was im- 

‘Henderson r. Philadelpha & Reading R. R, 144 Pa. 461 (1891). 
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the plaintiffs fields and woods. It was contended that the 
defendants were not liable for the injury to the plaintiff’s 
fence and woods, on the ground that the injury was too 
remote from the original cause. It was held that the case 
was for the jury to determine whether the destruction of 
the fence and woods was caused by the negligence of the 
railroad company. 


‘Whore Facts as to Proximate Cause are Disputed. 

448. If the facts are disputed the question of remote 
and proximate cause are for the jury. 

‘A railroad company permitted a car used for carrying 
tar to stand on a track opposite to and near plaintiff’s oil 
tank. The car caught fire from the sparke of an engine, 
and the fire was communicated to the oil tank, which was 
thirty-six feet distant. It was held that the question of 
negligence, and of proximate and remote cause were 
questions for the jury.* 

Arailroad company, by sparks negligently emitted 
from a locomotive, set on fire a rotten stump standing on 
its right of way, near to the site of lumbering operations 
carried on by the plaintiff. ‘The plaintiff’s agents twice 
attempted to extinguish the fire in the stump, and each 
time thought they had succeeded. About nineteen hours 
afterward, a wind arose and fanned the smouldering fire 
to a flame and caused it to spread and destroy the plain- 
tiff’s lumber. It was held that the case was for the jury. 

1 Pennsylvania R, R. v. Hope, 80 Pa. 373 (1876). 

‘A test by which the line is to be drawn between proximate and remote canse, 
in reference to liability for the consequence of negligence, is the consideration 
whether the chain of events was 20 linked together, as a natural whole, that the 
final result was the natural and probable consequence of the wrong-doers 


R. R, 136 Pa. 50 (1890). 
Kerr v, Railroad, 62 Pa. 353 (1869), 











‘wonld probably now be sent to a jury. 
*Confer v. New York, Lake Erie & Western R. B., 146 Pa. 31 (1892). 
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several witnesses to be throwing out unusually large 
cinders, It was held that the case was properly left to the 
jury to determine whether the negligence of the railroad 
company was the remote or proximate cause of the injury. 
‘The court said: “This case is ruled by the Pennsylvania 
R. R. Co. v. Hope, 80 Pa. 373. It is a much stronger 
case than that, for the application of the rule there laid 
down. The building burned was a storehouse, and 
the straw fired was a natural incident of the business 
carried on in the building, and the communication of 
fire therefore direct to the building without any interme- 
diate cause.”* 


‘Where Facts as to Proximate Cause are Undisputed. 

449, If the facts are undisputed the court may pass on 
the question as a matter of law. 

Plaintiffs were the occupiers of a piece of land situated 
within the limits of Oil City, on the western bank of Oil 
Creek. The railroad of defendants is constructed along 
said creek, over the land of the plaintiffs and at the base 
of a high hill. On the afternoon of April 5, 1873, dur- 
ing a rain storm, there was a small slide of earth and 
rock from the hillside down to and upon the railroad. 
About ten minutes prior to the accident, one of the de- 
fendants’ engines had passed over the road in safety. At 
that time no slide had occurred. This engine was fol- 
lowed in a few minutes by another engine drawing a train 
of cars loaded with crude oil in bulk. The latter engine 
ran into the slide, was thrown off the track, ran on about 
one hundred to one hundred and fifty feet, when the 
tender, which was in front of the engine, was overturned 
into Oil Creek ; the engine itself was partly overturned ; 
two or three oil cars became piled up on the track and 

‘Pennsylvania & New York Canal & R. B. Co,'v, Lacey, 89 Pa, 458 (1879). 


CHAPTER XXXVI. 
NEGLIGENCE—STREET RAILWAYS. 
451. Injuries to Persons Using Streets— 464. Alighting from Car. 


Relative Rights of Citizens and 465. Duty to Hold on to Strap, 
Street Railway Companies to Use 466. Sitting with Arm Out of Window. 





of Btreets 487. Tujaries to Children — Wanton 

452 Duty to Give Signels at Street Conduct of Driver o Conductor. 
Cromings. 468, Permitting Child to Ride on Plat- 

453. Speed. form. 

454. Crossing Street Car Tracks, 469, Invitation by Emplosee. 

455. Dangerous Situation, 470. Trespareers. 

456. Defective Rail. 471, Omision to Perform » Doty Sod 





460. Negligence of Driver of Wagon 474. Contributory Negligence of Par- 
Inmpoted to Owner. ents. 

461. Injuries to Passengere—Presump- 476. Contributory Negligence not Im- 
tion of Negligence. puted to Children of Tender Age. 

462. Getting on Car. 476. Concarrent Negligence of Third 

463. Riding on Platform. Person not Imputed to Child. 


Injuries to Persons Using Streets—Relative Rights of Citizens 
and Strect Railway Companies to Use of Streets. 

451. The cars of a street railway company have a 
superior right of way to a citizen. It is the duty of a 
citizen, whether on foot or in vehicle, to give unobstructed 
passage to the cars. This results from two reasons ; first, 
the fact that the car cannot turn out, or leave its track ; 
and secondly, for the convenience and accommodation of 
the public. “These companies have been chartered for 
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167 Pa. 219 (289), 

















734 NEGLIGENCE—STREET RAILWAYS. 


and injured. It appeared that plaintiff was seated in the 
centre of the cart and did not see the rail. There was 
evidence that the street on both sides of the track was 
full of holes; also that the rail had been loose the day 
before, but had been nailed down, and that it was loose 
on the morning of the day the accident occurred. It was 
held that the whole case was for the jury.’ 


Miscaloulation of Distance. 

457. Plaintiff, who was a driver of a dray, testified that 
he was driving upon the track of defendant company, 
and when he arrived nearly opposite the store at which 
he was to stop, another dray delayed him, and seeing a 
car approaching, he turned off to the other side of the 
track. He then got off his dray and while in the act of 
blanketing his horse, a car passed and struck the hub of 
his wheel, which caused the shaft of the dray to knock 
him down and throw him under the wheel of the car. 
The evidence seemed to show that the driver of the dray 
was mistaken in thinking that he had stopped at a per- 
fectly safe distance from the track. The car driver 
seemed also to have been of the same opinion as the 
plaintiff. It was held that under the circumstances of a 
miscalculation on the part of both plaintiff and the driver 
of the car, it was not error to enter a non-suit.* 


Proximate Cause. 

458. A street car being off the track, a movement was 
made to restore it to the track in the ordinary nianner. 
A horse attached to a carriage standing about twenty feet 
from the car, suddenly reared up and fell over dead. It 
was held that there was no testimony established the rela- 


1 Bradwell e. Pittsburgh & West End Pass. Ry.,158 Pa, 105 (1893). 
Patton e. Philadelphia Traction Company, 132 Pa. 76 (1890). 
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The fact that the driver of a street car was asleep at 
the time an accident occurred, raises a presumption of 
negligence, but it cannot be presumed that he was 
asleep from the fact that he was required to work an 
excessive length of time without rest. This would lead 
to a presumption upon a presumption, which is never 
allowed.’ 

Plaintiff, an elderly woman, was injured in a street car. 
Her testimony, which was contradicted, tended to show 
that she entered the car from the front platform at the 
invitation of the driver, and, before she was able to take 
her seat, the car was started with a jerk, and she was 
thrown down and injured. It was held that there was 
sufficient evidence to submit the case to the jury.* 

A woman was unable to obtain a strap in a crowded 
street car. The horses were balky, and came to a stop 
near a railroad track. The conductor of the car being 
unable to start the car without assistance, asked the aid 
of a driver of a team of eight mules. The team started 
the car with a sudden jerk, which threw the woman 
backward injuring her spine. It was held that the case 
was properly left to the jury 

When a passenger in a street car is injured by a collis- 
ion with a locomotive at a railroad crossing, a presump- 
tion of negligence arises against the street car company. 


Gotting on Car. 
462, It is not contributory negligence for a person to 
attempt to board a street car by the front platform when 
the car is moving so slowly that a person of reasonable 
* Philadelphia City Pass, Ry. e. Henrice, 92 Pa. 431 (1880), 
+ Holmes ». Allegheny Traction Co., 153 Pa. 152 (1893). 


+ Continental Pass. Ry. ». Swain, 13 W. N.C. 41 (1883). 
«People’s Pass. Ry. v. Weiller, 17 W. N, C. 306 (1886), 
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so because he had been drinking. The driver and con- 
ductor both awore that they did not know deceased, and 
knew nothing of the accident until the day following its 
occurrence. None of the passengers were called as wit- 
nesses. The court entered a compulsory non-suit.’ 

‘A child between seven and eight years of age attempted 
to get upon the front platform of a street car when the 
car had stopped to allow a passenger to alight. The boy 
did not signal the conductor or driver, or in any way 
announce his intention to become a passenger. The car 
was started in the ordinary manner, and the boy was 
thrown under the wheel and injured. It was held that 
he could not recover. Green, J., said: “ Assuredly 
the company was entitled to some kind of notice of 
his intent to assume the relation of passenger before 
being charged with the duty of taking care of him as a 
passenger. So far as the suggestion is concerned that 
the driver ought to have seen him, it is enough to say 
that the duty of the driver was to attend to and look 
after his horses. He had to get them started, and he was 
subject to a strict legal duty to sce that there were no per- 
sons on the track in front of him, and he was certainly 
not guilty of negligence in rigidly attending to that duty. 
It was the plain duty of the boy to give some notice of 
his intent to become a passenger, and until he did so the 
defendant was not guilty of any negligence in simply not 
knowing of such intent.” * 

Plaintiff, a woman, was about to enter a street car, and 
when she was upon the rear platform the driver suddenly 
whipped up his horses to avoid a collision with a run- 
away horse and carriage. The sudden jolt of the car 
threw the plaintiff to the ground, when she was imme- 





’Douzherty v. Frankford & Southwark Past. Ry., 5 W. N. C. 14 (1878). 
*Pitcher ». People’s Street Ry., 154 Ps, 560 (1893). 
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Riding on Platform. 

463. It is not contributory negligence per se for a pas- 
senger to ride on the step on the front platform of a 
crowded street railway cur, with the consent of the 
conductor or driver. “It is well known that the 
highest speed of a horse railroad car is very moderate, 
and the driver easily controls it, and stops the car by 
means of his voice, his reins, and his brake. In turning 
around an angle, from one street to another, passengers 
are not to expect that he will drive at a rapid rate, but, 
on the contrary, might reasonably expect a careful driver 
to slacken his speed. The seats inside are not the only 
places where the managers expect passengers to remain; 
but it is notorious that they stop habitually to receive 
passengers to stand inside, till the car is full, and then to 
stand on the platforms till they are full, and continue to 
stop and receive them, even after there is no place to 
stand except on the steps of the platform. Neither the 
officers of these corporations, nor the managers of the 
cars, nor the traveling public seem to regard this practice 
as hazardous; nor does experience, thus far, seem to re- 
quire that it should be restrained on account of its 
danger.” * 

It is not contributory negligence to ride upon the rear 
platform of a street car. In a case where plaintiff was 
injured while standing on the rear platform of a street 
car by the pole of a following car, Trusxey, J., said: 
“The large number of passengers in this city who vol- 
untarily stand on the platform, because there is neither 
sitting nor standing room in the cars, do not, and ought 
not, anticipate that they will be run over by following 
cars. Their position has no tendency to induce the driv- 


* Germantown Pass. Ry. e. Walling, 97 Pa, 55 (1981); Walling e. Railway 
Co, 12 Phila, 309 (1878). 
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asked the conductor to stop and leave him off at a certain 

street; that the conductor rang the bell and the car 

slowed up ; that plaintiff stepped down on the lower step, 

holding his dinner bucket in his right hand, and taking 

hold of the car handle with his left ; that the car did not 

stop; and just as plaintiff was about to step to the ground | 
the car started ahead at full speed; that plaintiff held on 

a little bit, and then swung around and fell up alongside 

of the car, and dislocated his shoulder. It was held that 

the case was for the jury.’ 

Plaintiff was a passenger upon a summer car on a 
street railway. The seats ran across the entire width of 
the car with spaces or aisles between them. When plain- 
tiff went to alight he arose from his seat while the car 
was in motion, and as he did so, stumbled over the sheath- 
ing of a wheel which entered above the floor, but left 
ample room to enter and leave the car. There was no evi- 
dence of any different or more improved construction being 
used in this kind of a car. It was held that the plaintiff 
was not entitled to recover damages for’ his injuries.* 

A passenger having a heavy parcel on the front plat- 
form of a street car was requested by the conductor to 
get over the immovable guard of the platform so as to 
receive the parcel as it would be handed to him. As he 
was getting over the guard, the car started and plaintiff 
was thrown and injured. It was held plaintiff was not 
justified by the instructions in doing that which was in 
itself negligent? 

Plaintiff got out on the north side of a cable car where 
he was in safety. If he had looked to the right he could 
have seen the south track, from which alone danger was 


"Linch r. Pittsburgh Traction Co., 163 Pa. 102 (1892). 
Farley v. Philadelphia Traction Co., 132 Pu, 68 (1890). 
* Reilly v. Green & Coates St, Passenger Ry., 4 W. N. C. 273 (1877). 





748 NEGLIGENCE—STREET RAILWAYS. 


so; that if, with ordinary convenience, she could reach 
the straps and hold on to the same, she was bound to do 
so. A verdict for $5,500 was sustained.’ 


Sitting with Arm Out of Window. 

466. Where a passenger sits with his arm resting on 
the window-sill wholly within the car, and by a jolt of 
the car in passing around a curve, his arm is thrown out 
and injured by a car of the same company on the other 
track, the passenger is not guilty of contributory negli- 
gence per se* 

If a passenger is injured by the act of a third party 
over whom the carrier has no control, the burden of proof 
is upon the passenger to show that the carrier was in 
some way negligent. Thus if a person sitting near an 
open window in a street car with his arm resting on the 
window edge, and a wagon load of hay passing along the 
street drags his arm out of the window and crushes it, 
the burden of proof is upon the passenger to show that 
the railroad company was negligent, and that he himself 
was not guilty of contributory negligence* 


Injuries to Children—Weanton Conduct of Driver or Conduc- 
tor. 

467, A street railway company is liable for an injury 
caused by the willful and wanton conduct of an employee 
acting within the scope of his authority. ‘Thus where a 
car driver willfully strikes a boy apparently a trespasser 
knocking him off the car, and then negligently drives the 
car over him, the company is liable. 

A boy twelve years of age got on the front step of a 


Passenger Ry., 11 Phila. 45 (1876), 
©, Brophy, 105 Pa, 38 (1884). 
* Federal Street & Plensant Valley Ry. ». Gibson, 96 Pa. 83 (1881). 
‘*Pittsburgh, Allegheny & Manchester Pass. Ry. v. Donahue, 70 Pa. 119 (1871) ; 
Orbann ¢. Philadelphia Traction Co. 119 Pa. 37 (1888), 
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‘A child five years old, with a companion eleven years 
old, got on the front platform of a street railway car, and 
were allowed to ride there by the permission of the 
driver. When they approached their home, one of the 
children, against the remonstrances of the driver, at- 
tempted to get off the car whilst it was in motion, and 
was injured. It was held that the company was liable* 

Where a boy thirteen years old is permitted by a 
driver of a street car to ride on the front platform, and is 
allowed to jump off while the car is in motion, the ques- 
tion of the company’s negligence and boy's contributory 
negligence are for the jury. A boy of such an age should 
be held to the exercise of that degree of care and discre- 
tion ordinarily to be expected of a child of his age, 
neither more nor less, and whether he exercised such dis- 
cretion is for the jury to determine. 


Invitation by Employee. 


469. A boy twelve years old signaled the engineer of 
a dummy engine, drawing passenger cars, to stop. The 
train did not stop and the boy ran toward it, and in 
attempting to get on the platform of the middle car his 
foot slipped and he fell under the wheel, and his leg was 
crushed. It appeared that a workman who was allowed 
to act as a brakeman fora free ride on the train in ques- 
tion, had on a previous occasion said to plaintiff that as 
he was young he should run and jump on the car. This 
was denied by the plaintiff. It was held that it was 
error to submit the whole case to the jury upon the ques- 
tion whether any invitation was given by the brakeman? 

A boy between nine and ten years old jumped on the 
front platform of a street car at the invitation of the 

4 Pittsburgh, Allegheny & Manchester Pass. Ry. v. Caldwell, 74 Pa. 421 (1873). 


*Crissey v. Hestonville, Mantua & Fairmount Pass. Ry.. 75 Pa. 88 (1874). 
* Cotter s. Frankford & Southwark Ry,, 15 Phila. 255 (1881), , 
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it was not the fault of the driver, that it was his own 
fault; that “he jumped off, and ran against some person, 
and it throwed him under.” There was no attempt to con- 
tradict this testimony by the plaintiff himself, or by any 
one else. That this statement, made by the boy almost 
immediately after the accident, was the true version of 
the matter, appeared conclusively by the evidence of all 
the other witnesses who were examined and had any 
knowledge of the matter, including those of the plaintiff. 
There was no reliable evidence that the driver knew that 
the boy was on the car when the accident occurred. It was 
held that the evidence was insufficient to carry the case 
tothe jury. The court said: “Here a boy of ten years 
of age—and many boys of that age know more about 
getting on and off a horse car than men of seventy—was 
stealing a ride, and had been repeatedly warned off and 
put off by the driver. He appeared to have done all that 
could be expected, in view of the crowded condition of 
his car. He had duties to perform to other passengers, 
and there is not even a scintilla of evidence that he con- 
sented to the boy being on the car. The evidence of the 
plaintiff amounts at most to a scintilla. He is contra- 
dicted by his own witnesses and by himself. To allow 
him to recover under such circumstances would be a 
mockery of justice.” * 

Plaintiff, a boy, got upon the front platform of a street 
car while the driver, who was also conductor, was looking 
after another boy who had got on the rear platform without 
right. Plaintiff jumped off while the car was in motion, 
and before the driver saw or knew that he had been there. 
A non-suit was sustained.? 

If a child six years and nine months old suddenly and 


1 Wrasce r. Citizens’ Traction Co., 146 Pa, 417 (1892). 
*Clutzbeher v, Union Passenger Ry., 1 Atl. Rep. 697 (1885). 
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held that the case should have been withdrawn from the 
jury, as there was no proof of negligence on the part 
of the driver.? 


Rvidence of Negligence. 

472. If there is testimony on behalf of the plaintiff 
which alone, if believed, would warrant a jury in inferring 
negligence on the part of the railroad company the case 
must be submitted to the jury, no matter how strong or 
persuasive be the countervailing proof. 

In an action against a street passenger railway com- 
pany to recover damages for an’ injury caused by a car 
running over a chitd four years old a witness for the 
plaintiff testified that the street was clear of wagons, that 
the driver of the car was not looking ahead, but was 
talking with passengers riding on the front platform, and 
that the brake of the car was not in order. There was 
strong and persuasive evidence on behalf of the company 
that immediately before the accident a large wagon ap- 
proached the car on the other track, and at the moment 
the car horses were opposite the wagon the child ran out 
from behind the wagon, and was knocked down by one 
of the car horses and ran over by the car within less time 
than the car could have possibly been stopped. It was 
held that the case was for the jury.” 

The court cannot say that it was negligence on the part 
of a driver of a street car not to stop his car when he saw 
a child in the street approaching the car, and in such 
close proximity that it might reach the track before the 
car passed. The standard of duty in such a case is a 
shifting one, and for the jury? 








fewonville, Mantua & Fairmount Ry. . Kelley, 102 Pa. 115 (1883). 
zens’ Passenger Ry, Co. x. Foxley, 107 Pa. 57 (1884). 
*Phiadepbie City Bass. By. v. Henrice, 92 Pa. 431 (1880). 
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own accord; when abroad he was in charge of an older 
sister between twelve and thirteen years of age. It hap- 
pened just before the accident occurred that the board 
was removed temporarily for the purpose of scrubbing 
the floor. The child watched his opportunity and es- 
caped, and his brother was immediately sent after him, 
The child, however, ran across defendant’s track and 
was killed. The court held that the case was for the 
jury. 

Plaintiff's son, a boy between six and seven years of 
age, hud been in the habit of getting on and off defend- 
ant’s street cars while they were moving slowly in ascend- 
ing a hill, for the purpose of selling water to drivers and 
conductors. While so employed, he fell under the wheels 
of a car from the front platform, which was without a 
guard. Plaintiff's occupation compelled her absence 
from her home during the day, but she knew of her son’s 
occupation, and had not forbidden it, though she had 
frequently cautioned him to be careful. It was held that 
@ non-suit was properly entered.* 


Contributory Negligence not Imputed to Children of Tender 
Age. + 

475. A child six years and six months old was run 
over by one of defendant’s street cars. There was evi- 
dence that the driver of the car was intoxicated, that he 
was driving at a rapid rate of speed; and that he was 
looking sideways and talking to a man on the platform. 
It appeared that the boy ran out ofa store and across the 
street and was knocked down by the horses of the car. 
It was held that contributory negligence could not be 

1 Pittsburgh, Allegheny & Manchester Ry. , Pearson, 72 Pa. 169 (1872). 


*Smith v. Hestonville, Mantua & Fairmount Passenger Ry., 92 Pa. 450 (1880) ; 
86.13 Phila, (1879). 








CHAPTER XXXVII. 
TRAVELING ON SUNDAY. 


477. ‘Traveling on Banday. 479. Operating Btreet Railway oo 
478. Repairing Track on Sunday. Sanday. 


‘Fraveling on Sunday. 

477. A sale of railroad tickets on Sunday, to be used 
by the purchaser in traveling by railroad to camp-meet- 
ing, is a work of necessity, and, therefore, not a violation 
of the Sunday law of April 22, 1794, prohibiting worldly 
employment on Sunday. Furst, P. J., said: “As early 
as 1819 it was held that traveling on Sunday was not 
within the act: Jones v. Hughes, 5S. & R. 299; Logan 
v. Mathews, 6 Pa. 417. Was it wrong for those persons 
to attend camp-meeting on Sunday? It is very true that 
a class of persons having puritanical ideas are averse to 
this method of worship. It is too late now to say that 
camp-meetings are not places of religious worship ; it is 
the favorite meeting-place in the pleasant season of the 
year of one of the largest and most influential religious 
bodies in the land. The meetings are conducted in the 
same manner as if held in church; it is divine worship, 
and so understood by all Christian people. Clearly, then, 
these people had a legal right to go to this meeting, and 
by public conveyance, if they saw fit; and in so doing 
they themselves were not engaged in any worldly em- 
ployment. In traveling upon the cars they were simply 

758 





760 TRAVELING ON SUNDAY. 


day under the circumstances of the particular case: Flagg 
v. Millbury, 4 Cushing, 243, The principle of these 
cases seems to us to rule this question in favor of the 
defendant.”? 


Repairing Track on Sunday. 
478. Where a rail is discovered to be broken on aSun- 

day morning, the employees of a railroad company may 

repair it without violating the Sunday law of 1794.* 


Operating Street Railway on Sunday. 
479, Although the running of street cars on Sunday is 
a worldly employment in violation of the Act of 1794, a 
court of equity cannot interfere by injunction to restrain 
the railroad company from thus running its care? 
‘Commonwealth #, Fuller, 4 Pa. C. C. R. 429 (1887). 
mmonwealth v. Fields, 4 Pa. C. C. R. 434 (1887). 


iperhawk v. Union Pass. Ry. Co, 64 Pa.dOl (1867) ; Johnston v, Com. 22 Pa. 
108 ; Com. s. Jeandell, 2 Grant, 10. 
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